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Cooperative Federalism and

Climate Change: New Meaning to
“Think Globally—Act Locally”

by Patricia E. Salkin

Patricia E. Salkin is the Raymond and Ella Smith Distinguished Professor of Law at
Albany Law School and Director of the Government Law Center.

I. Cooperative Federalism and Climate
Change

The potential impacts of global warming and climate change
are well documented in the international scientific literature.
In the United States, James Hansen, a leading National Aero-
nautics and Space Administration (NASA) scientist, warned
that there is only a brief window of opportunity to meaning-
fully address this world crisis. From an international policy
standpoint, it may be easy to point fingers at other coun-
tries and stall activity until others demonstrate movement.
Further, the negotiation of traditional treaties, accords, and
international diplomacy on these issues can take years to
reach realization. Nationally, the federal government has
only recently acknowledged the critical importance of more
immediate action,' and while much more must be done at
the federal level, most state governments have not waited,
and governors have made climate change mitigation strate-
gies state priorities.” What has been missing at the federal

Authors Note: The author thanks Albany Law School students Kyle
Christiansen and Jennifer Clark for their research assistance on this
Article.

1. During the George W. Bush Administration, the White House did not embrace
the scientific findings about global warming and climate change, see NASA
Scientist Rips Bush on Global Warming: Renowned Expert Says Data “Screened
and Controlled,” MSNBC.com, Oct. 27, 2004, http://www.msnbc.msn.com/
id/6341451/, although the U.S. Supreme Court did. See Massachusetts v. EPA,
549 U.S. 497, 37 ELR 20075 (2007). In October 2009, President Barack
Obama issued an Executive Order that “requires Federal agencies to set a 2020
greenhouse gas emissions reduction target within 90 days; increase energy ef-
ficiency; reduce fleet petroleum consumption; conserve water; reduce waste;
support sustainable communities; and leverage Federal purchasing power to
promote environmentally-responsible products and technologies.” Press Re-
lease, White House Office of the Press Sec’y, President Obama Signs an Execu-
tive Order Focused on Federal Leadership in Environmental, Energy, and Eco-
nomic Performance (Oct. 5, 2009), available at http://www.whitehouse.gov/
the_press_office/President-Obama-signs-an-Executive-Order-Focused-on-
Federal-Leadership-in-Environmental-Energy-and-Economic-Performance/.

2. See, eg., Pew Center on Global Climate Change, State Legislation From
Around the Country, http://www.pewclimate.org/what_s_being_done/in_
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and state levels is recognition of the critically important role
and responsibility that local governments have to play in
addressing the root causes of greenhouse gas (GHG) emis-
sions and the implementation of effective strategies.

While the federal government, through the U.S. Envi-
ronmental Protection Agency (EPA), has subtly begun to
recognize the opportunities of municipal government part-
nerships, the fact remains that more must be done. EPA
recently issued for comment a report on the connections
between local land use controls and climate change in the
area of land preservation,® and there is a special area of the
EPA website focused on local government.* EPA’s Local Cli-
mate Program attempts to provide local governments with
the resources and tools they will need to develop and imple-
ment their own climate action plans.’ The program’s primary
focus is on reducing GHG emissions, with an emphasis on
promoting energy efficiency and renewable energy. Some of
the resources available to local governments include strategy
guides, training, and information from groups working in
collaboration with EPA.® In 2009, EPA allocated $10 million
to assist local governments in reducing their GHG emissions
as well as other climate change activities.” The goal of the
Climate Showcase Communities Grant program is “to cre-
ate replicable models of sustainable community action that
generate cost-effective and persistent greenhouse gas reduc-
tions while improving environmental . . . conditions in the

the_states/state_legislation.cfm (last visited Apr. 18, 2010).

3. U.S. EPA, AN AsSESSMENT OF DECISION-MAKING PROCESSES: THE FEAsIBIL-
1TY OF INCORPORATING CLIMATE CHANGE INFORMATION INTO LAND PROTEC-
TION PLANNING (2009), available ar htp://cfpub.epa.gov/ncea/cfm/recordis-
play.cfm?deid=210027#Download.

4. U.S. EPA, Local Climate and Energy Programs, http://www.epa.gov/cleanen-
ergy/energy-programs/state-and-local/local.html (last visited Mar. 29, 2010).

5. U.S. EPA, Clean Energy, http://www.epa.gov/cleanenergy (last visited Feb. 15,
2010).

6. U.S. EPA, Local Climate and Energy Programs, supra note 4.

7. U.S. EPA, Climate Showcase Communities Grants, http://www.epa.gov/
cleanenergy/energy-programs/state-and-local/showcase.html (last visited Feb.
25, 2010).
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community.”® Awards are expected to be announced in the
first quarter of 2010.° The federal government must, however,
do more to incentivize increased cooperative federalism to
more aggressively engage local governments in programs and
policies that are national priorities."

Although state governments have, in large number,
appointed task forces and study commissions on climate
change and adopted climate action plans," the fact remains
that most of these efforts focus almost exclusively on oppor-
tunities and recommendations for state-level agencies to
improve their own actions, e.g., energy efficiency initiatives
for agencies’ buildings and construction projects, greening
state vehicle fleets, green procurement strategies, etc. What
is missing from the majority of the states’ plans are goals and
strategies for the involvement of local government ofhicials
and recognition of the benefits of municipal actions."”” The
lack of focus on local governments is troubling. It will be
impossible for the United States to meaningfully respond to
the complexities of climate change without a full partnership
between local governments and governments at other levels,
since local governments possess broad local land use plan-
ning and control authority,”® and in many states, they are
on the front line of local environmental review, conducting
National Environmental Policy Act-type evaluations that
may include GHG emissions and carbon footprint-reduc-
tion strategies.'*

This Article briefly discusses examples of the limited
involvement and recognition states have carved out for local
governments in state-level climate action plans. The main
focus of the Article follows with an examination of the high
level of largely uncoordinated activity taking place at the
local government level, including innovative strategies wor-
thy of replication throughout the country. The Article con-
cludes with recommendations for cooperative approaches to

Id.

. .

10. This can be accomplished similar to strategies that were employed more than
a decade ago during the Clinton-Gore Administration, which, while stopping
far short of creating a national land use policy, certainly used fiscal incentives
across the spectrum of federal agencies to incentivize changed behaviors in fur-
therance of smart growth. See Patricia E. Salkin, Smart Growth and Sustainable
Development: Threads of a National Land Use Policy, 36 Var. U. L. Rev. 381
(2002).

11. See Pew Center on Global Climate Change, Active Climate Legislative Com-
missions and Executive Branch Advisory Groups, http://www.pewclimate.org/
what_s_being_done/in_the_states/climatecomissions.cfm (last visited Apr.
26, 2010); Pew Center on Global Climate Change, U.S. States and Regions,
http://www.pewclimate.org/states-regions (last visited Apr. 18, 2010).

12. See Patricia E. Salkin, Can You Hear Me Up There? Giving Voice to Local Com-
munities Imperative for Achieving Sustainability, 4 ENvTL. & ENERGY L. & PoL’y
1. 256 (2009).

13. Parricia E. SALKIN, AMERICAN Law OF ZONING ch. 1 (5th ed. 2009).

14. See, e.g, Bingaam McCurcHeN LLP, EvaruariNg Crivate CHANGE Im-

PACTS UNDER THE CALIFORNIA ENVIRONMENTAL QUALITY ACT—RECENT

DEvELOPMENTS  (2010), available at http://www.bingham.com/Media.

aspx?’MedialD=10285; N.Y. STATE DEP'T OF ENVTL. CONSERVATION, ASSESS-

ING ENERGY USt AND GREENHOUSE Gas Emisstons 1N ENVIRONMENTAL IMm-

PACT STATEMENTS (2009), available ar http://www.dec.ny.gov/docs/adminis-

tration_pdf/eisghgpolicy.pdf.

0 0
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be introduced at the federal and state levels to harness the
power and opportunities of acting locally to address signifi-
cant global challenges.

Il. State Recognition of the Local Role in
Addressing Climate Change Mitigation

State climate action plans issued to date can best be analo-
gized to comprehensive land use plans: they are reports that
set forth a goal (usually a percentage of GHG reduction by
a certain date) and they offer a series of recommendations,
strategies, and options that could be implemented to achieve
the goal.® With respect to local government, California
articulated it best: “Local governments have the power to
affect the main sources of pollution directly linked to climate
change through infrastructure investments, land use deci-
sions, building codes, and municipal service management.”'®
However, many of the states’ planning efforts have focused
on interagency approaches that have failed to include local
government representation, and when municipal representa-
tion has been welcome, it has been minimal.”

Some of the recommendations identified across the coun-
try most relevant to municipal governments can be organized
into the following categories:

* Energy Efficiency in Buildings (green building stan-
dards, appliance efficiency standards, loans/grants/

NEWS & ANALYSIS

15. See Salkin, supra note 12.

16. CaL. AIr REes. Bp., ExpANDED LisT OF EARLY AcTION MEASURES TO REDUCE
GREENHOUSE Gas EmissioNs 1N CALIFORNIA RECOMMENDED FOR BOARD
CoONSIDERATION, at C-8 (2007), available ar http://www.arb.ca.gov/cc/cceal
meetings/ea_final_report.pdf (further explaining, “While a handful of local
governments in California have already started to plan and implement local
GHG reduction measures, development of a State guidance document and
local government protocols is needed to encourage and support greater and
coordinated local action statewide.”). Utah’s report, in contrast, doesnt quite
make the same connection:

Typically, local and city governments have neither the legislative lati-
tude nor the taxing authority to promote a wide range of mitigation
measures. To a larger extent, however, energy efficiency strategies ad-
opted by municipalities frequently overlap with those advanced by
state governments. Municipalities, for example, often host public util-
ities which generally offer DSM services to most customer classes . . . .
Local governments promote a number of conservation programs in
the transportation sector (alternative fuels, rideshare, telecommuting).
States, in contrast, are at the center of most laws regarding transporta-
tion efficiency including feebates, consumption taxes, and land-use
planning. Local governments are generally limited to supporting traf-
fic improvements, speed limits, and funding for mass transit projects
such as Salt Lake City’s light-rail project.
OrrICE OF ENERGY & REs., UtaH DEp'T OF NATURAL RES., GREENHOUSE GAs
RepuctioN StrATEGIES IN Utan: AN EconoMic AND PoLicy ANALysIs, at
8-4 to 8-5, available at http://epa.gov/climatechange/wycd/stateandlocalgov/
downloads/UtahActionPlan.pdf.

17. The climate action team in Florida, for example, has only “one representative
from local government.” Press Release, Governor’s Press Office, Governor Crist
Appoints Energy Action Team (Aug. 13, 2007), available at http://www.flgov.
com/release/9315. The Iowa Climate Change Advisory Council is to contain
one representative from local government. Iowa Copk §455B.851(2)(a)(16)
(2007).

40 ELR 10563
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incentives for energy retrofits, modified -electricity
pricing)'®;

Energy Efficiency in Transportation (reduction of vehi-
cle miles traveled)®;

Carbon Sequestration (reforestation programs, agricul-
tural soil carbon management)*;

Public Education and Outreach?!;

Energy-Efficient Land Use (smart growth, infill,
increased density, transit and pedestrian-oriented
design, urban tree planting, encouraged telecommut-
ing, bicycling)*;

18.

19.

20.

21.
22.

See, e.g., Ariz. CLIMATE CHANGE ADVISORY GROUP, CLIMATE CHANGE Ac-
TION PLAN 10 (2007), available at http:/[www.azclimatechange.gov/down-
load/O40F9347.pdf) (“Arizona should adopt and implement improved energy
efficiency building codes, including potentially establishing a statewide code or
strongly encouraging local jurisdictions to adopt and maintain state-of-the-art
codes.”); Nev. CLIMATE CHANGE ADVISORY COMM., GOVERNOR JiM GIBBONS’
NEvapA CLIMATE CHANGE ADvisOrRy CoMMITTEE FINAL RepPoORT 37 (2008),
available ar  htip://gov.state.nv.us/Climate/FinalReport/ClimateChangeRe-
port.pdf (“The Governor’s Climate Change Advisory Committee recommends
local governments and the State of Nevada enact new or support existing en-
ergy efficient building standards to reduce energy consumption as necessary.”).
See, e.g., OR. GOVERNOR’S CLIMATE CHANGE INTEGRATION GROUP, A FRAME-
WORK FOR ADDRESSING RaPID CLIMATE CHANGE 49 (2009), available at
http://oregon.gov/ENERGY/GBLWRM/docs/ CCIGReport08Web. pdf:
Creating and implementing incentives or, possibly, requirements for
VMT—or greenhouse gas-reductions in local governments’ compre-
hensive plans and development proposals. For comprehensive plans,
this could be achieved by requiring cities or counties to do greenhouse
gas or VMT inventories, setting goals for per capita greenhouse gas
emissions or VMT, and evaluating proposed comprehensive plans
based on how much progress they make toward goals. On a project-
by-project basis, cities could require developers or planners to include
VMT or greenhouse gas estimates in proposals and awarding develop-
ment credits based on reductions achieved.
See, e.g., WiLLIAM J. HERZ ET AL., PoLicy PLANNING TO REDUCE GREENHOUSE
Gas Emissions 1IN Arasama 20 (1997), available at http://epa.gov/climat-
echange/wycd/stateandlocalgov/downloads/Alabama_action_plan.pdf:
Improved Promotion of New Tree Planting Programs—New tree
planting programs can be utilized by industry to offset future CO
emissions and should be encouraged by state forestry programs. Local
governments should be encouraged to have tree commissions and ur-
ban foresters. Urban tree planting is becoming increasingly important
across the nation.
See, e.g., CaL. AIR REs. Bp., supra note 16, at C-8 to C-9.
See, e.g., AR1z. CLIMATE CHANGE ADVISORY GROUP, supra note 18, at 70:
Transit-Oriented Development (TLU-3), as well, will require integrat-
ed action by state, regional, and local governments. The State can lead
by ensuring that state investments support regional and local smart
growth, by both how and where it makes those investments. Finally,
TLU-2 and TLU-3 are mutually supportive, and implementing one
will increase the benefits generated by the other.
Crr. FOR ENERGY & ENvTL. Poricy, Univ. ofF DEL., DELAWARE CLIMATE
CHANGE ACTION PLAN 141 (2000), available at http://ceep.udel.edu/publica-
tions/globalenvironments/reports/deccap/fullreport.pdf:
Develop growth management strategies that include afforestation/
reforestation goals: Low-density urban expansion continues to char-
acterize new development in Delaware. Allowing urban development
to spread out upon rural, undeveloped land accelerates the already
rapid rate of loss of existing forests. However, strategies exist to sup-
port development that does not contribute to sprawl. Growth man-
agement policies provide a compromise between the need for growth
and the need to control sprawl by encouraging compact growth that
preserves existing forestlands. Development is directed to areas where
infrastructure exists or can be adequately and efficiently provided.
Such policies typically require state and local governments to adopt
comprehensive, coordinated land use plans that include consideration
of natural resources, farmland, and forest impacts of development.

ENVIRONMENTAL LAW REPORTER
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* Climate Change Adaptation®;
* Development of Local Climate Action Plans*; and
* Training Specifically Targeted to Local Governments.?

There are many other important strategies that also relate

to local initiatives including: agricultural uses and solid
waste issues, e.g., methane gas reduction; renewable energy
issues, e.g., siting issues with wind and solar energy; disas-
ter preparedness and adaptation; green procurement; mass
transit; etc. Outside of coordinated state climate action plan
activities, some individual state agencies have recognized
the key role municipalities play in addressing GHG reduc-
tion.” Local government stakeholders need to be more fully

23.

24.

25.

26.

N.H. Der’t o EnvrL. SErvs., NEw HampsHiRE CLIMATE CHANGE ACTION
PLaN 57 (2008), available ar http://blogs.nh.gov/nhpress2/climate/wp-con-
tent/uploads/2008/12/climate-action-plan-full-draft-12-19-08.pdf (“Encour-
age Land Use Patterns that Reduce VMT: Implementation costs for these
actions are projected to be low, to occur over time, and to be largely borne
by state government, although direct action by local municipalities and de-
velopers would also be required.”); WERC, New MEexico GREENHOUSE GAs
ActIoN PLAN 76 (2002), available ar htp:/[www.werc.net/outreach/Book.pdf
(“New strategies should be developed to make Urban Tree Planting Programs
more widespread and effective, including: Requiring tree planting elements in
local general plans; requiring new school buildings to incorporate tree plant-
ing; Mandating ‘tree space’ in every development project; . . . Requiring plan-
ning for trees in parking areas.”); WasH. CLIMATE ADVISORY TeaM, LEADING
THE WAY: A COMPREHENSIVE APPROACH TO REDUCING GREENHOUSE GASES
IN WASHINGTON STATE 57 (2008), available at htep://www.ecy.wa.gov/climat-
echange/CATdocs/020708_InterimCATreport_final.pdf.
See generally Salkin, supra note 12; Matthew D. Zinn, Adapting to Climate
Change: Environmental Law in a Warmer World, 34 EcoLocy L.Q. 61 (2007).
See, e.g., OR. GOVERNOR’S CLIMATE CHANGE INTEGRATION GROUP, supra note
19, app. 2 at 3 (“[The Legislature should] Establish and fund a program of
technical assistance to assist local governments to devise climate change ac-
tion plans including policy, practices, and programs specific to the concerns of
Oregon communities.”); HugH T. SPENCER, CLIMATE CHANGE MITIGATION
StraATEGIES FOR KENTUCKY 83 (1998), available at http://epa.govi/climat-
echange/wycd/stateandlocalgov/downloads/ky_2_fin.pdf:
Each local government commits to climate protection action, sets a
greenhouse gas reduction target, and develops a local action plan to
meet that target. Recommended steps to meet that target include: a)
base year emissions analysis and forecast; b) greenhouse gas emissions
reduction target established; c) local action plan or emission strategy
created; d) implementation of the plan by local government.
S.C. Crimatk, ENerGY & CoMMERCE CoMmM., FINAL REPORT, at 3-3 (2008),
available at http://www.scclimatechange.us/ewebeditpro/items/O60F19029.
PDE at 1-1:
Ultimately, many strategies for reducing GHG emissions will need
to be developed and implemented by local communities. Thus, the
CECAC has included in its set of CC recommendations a policy to
encourage and support local governments and communities in efforts
to develop plans to address GHG emissions. In so doing, these local
governments and communities are encouraged to consider including
the CECAC’s recommendations in their planning efforts. This recom-
mendation provides the state with the opportunity to support build-
ing capacity at the local level through education and outreach efforts,
developing a model plan for local governments to follow, and organiz-
ing an annual workshop for sharing information and success stories.
See, e.g., Ar1z. CLIMATE CHANGE ADVISORY GROUP, supra note 18, at 70 (“To
be most effective, Smart Growth (TLU-2) will require change at every level of
government, and as such will be most effective with focused leadership by the
State, including training, outreach, and technical assistance to local govern-
ments.”); OR. GOVERNOR’S CLIMATE CHANGE INTEGRATION GROUP, supra note
19, at 63 (“The [Oregon Climate Change Research Institute] is directed to . . .
provide technical assistance to local governments to assist them in developing
climate change policies, practices and programs.”).
For example, in February 2009, the New York State Department of Environ-
mental Conservation launched the Climate Smart Communities Initiative, de-
signed as a state and local partnership effort to encourage climate protection.
More than 40 municipalities have now adopted the climate smart community
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engaged, however, and the federal and state governments’
failure to involve them in the development of climate action
plans will undoubtedly lead to missed opportunities.

Ill. Factoring in the Key Role of
Municipalities to Achieve a Reduced
Carbon Footprint

According to the U.S. Census Bureau, in 2007, there were
89,476 units of local government throughout the United
States.” They are the units of government that have direct
authority when it comes to land use planning, adoption and
enforcement of building codes, and transportation planning
for efficiency and reliability. While climate change is not
exclusively a land use issue, some of the most effective strat-
egies to slow climate change can be accomplished through
modifications to building codes, zoning ordinances, and
other land use regulations. However, to be truly effective and
to attain quantifiable results, local governments must imple-
ment a variety of tools and techniques and send a consistent
message to residents.

Local governments must look at opportunities for energy
efficiency in municipally owned buildings and in services pro-
vided, as well as for methods that can be utilized by residents
to promote conservation and increased efficiency.?* Munici-
palities are collectively the largest government consumer of
buildings, infrastructure, and products, and together they
have the potential to make significant progress in the imple-
mentation of strategies to slow climate change. Emissions
reductions could be immediately realized if, for example,
every municipality converted its traffic lights to LED bulbs,
and municipal fleets were replaced with green vehicles.”” Fur-
ther, major cultural shifts are possible if local governments,

pledge. The Pledge has 10 primary components: (1) pledge to combat climate
change by becoming a climate smart community; (2) set goals, inventory emis-
sions, move to action; (3) decrease energy demand for local government op-
erations; (4) encourage renewable energy for local government operations; (5)
realize benefits of recycling and other climate smart solid waste management
practices; (6) promote climate protection through community land use plan-
ning; (7) plan for adaptation to unavoidable climate change; (8) support a
green innovation economy; (9) inform and inspire the public; and (10) com-
mit to an evolving process. See N.Y. Department of Environmental Conser-
vation, Climate Smart Communities, http://www.dec.ny.gov/energy/50845.
heml (last visited Apr. 18, 2010); N.Y. Department of Environmental Con-
servation, Climate Partners, http://www.dec.ny.gov/energy/56876.html (last
visited Apr. 18, 2010). In addition, as part of the state environmental review
process conducted by local governments, guidance has now been issued to as-
sist municipalities in assessing energy use and GHG emissions in local environ-
mental impact statements. See N.Y. StaTe DEP'T OF ENVTL. CONSERVATION,
supra note 14.

27. School districts constituted 13,051 out of the 89,476 local units; and 37,381
were special districts. U.S. Census Bureau, Local Governments and Public
School Systems by Type and State: 2007, http://www.census.gov/govs/cog/
GovOrgTab03ss.html.

28. See Keith H. Hirokawa, At Home With Nature: Early Reflections on Green Build-
ing Laws and the Transformation of the Built Environment, 39 EnvrL. L. 507,
529-39 (2009) (discussing the roles of incentive programs and the greening
of municipal buildings as largely responsible for the explosion of interest in
green building).

29. For example, all traffic signals in San Rafael, California, now use LED lights,
an improvement that many other cities have also made. See City oF San
RaraeL, CLiMATE CHANGE AcCTION PraN 9 (2009), available at hiep:/ [ www.
cityofsanrafael.org/Assets/ CDD/Climate+Change+Action+Plan.pdf.

NEWS & ANALYSIS
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as a group, use their land use planning and control authority
to plan for and implement various green development stan-
dards, transit-oriented development strategies, and adapta-
tion measures. In a newly published book exploring the legal
and planning response to global climate change, Prof. James
Kushner explores the broad changes that will be necessary at
all levels of government, as well as specific policies needed to
implement the identified changes.?® By outlining the possible
local responses in the areas of agriculture and food policy,
brownfield redevelopment, consumption and conservation,
economic development, education, emergency prepared-
ness, energy, housing and construction, management of fed-
eral lands and agencies, oceans and seas, population, smart
growth, species protection, technology, transportation, and
water management,’ it becomes readily apparent that the
possible benefits of collective action are staggering.

The good news is that, individually, local governments are
not waiting for Washington and the statehouses, and they
are taking steps on their own to study and develop plans and
implementation strategies to advance climate change miti-
gation goals.”> However, given the large number of units of
local government, anecdotally, most local governments have
not yet taken action. What follows are examples of how
some local governments are addressing key aspects of climate
change mitigation. It is impossible to catalogue all of the
initiatives, as new proposals are being introduced, adopted,
and implemented almost daily.** Research reveals that while
there are clear trends and similarities in the types of goals
and initiatives identified by local governments, the reality is
that local governments are this country’s laboratory for inno-
vation and experimentation in this area, and their actions
must be carefully studied and their successes benchmarked
to best inform future policies and implementation strategies
at all levels of government.

IV. Climate Change Action Plans

Similar to state responses, typically the first step in addressing
climate change at the local level is the passage of a resolution
or local law appointing a committee or task force to inven-
tory existing programs and develop an action plan or recom-
mendations for future action. Many of the efforts ultimately
result in local climate action plans (identified by various
names)** that most often seek to significantly reduce GHG
emissions within a given time frame. For example, in 2007,
New York City enacted the Climate Change Protection Act
with the goal of reducing the city’s operational GHG emis-

30. See]James A. KusuNER, GLOBAL CLiMATE CHANGE AND THE ROAD TO EXTINC-
TION: THE LEGAL AND PLANNING REsPONSE (2009).

31. Seeid.

32. See Salkin, supra note 12 (containing a review of more than one dozen city
climate change action plans).

33. One effort to begin to catalogue local laws, from the Climate Change Law
Center at Columbia University, lists approximately 600 municipal initiatives.
Columbia Law School, Municipal Climate Change Laws Resource Center,
heep://www.law.columbia.edu/centers/climatechange/resources/municipal (last
visited Apr. 18, 2010).

34. For example, Seattle calls its effort the Climate Protection Initiative Progress
Report 2009, Chicago simply names its initiative the Climate Action Plan, and
the city of Houston has adopted an Emissions Reduction Plan.
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sions by 30% of 2006 levels by 2017, and by 2011, Denver’s
Greenprint plan aims to reduce emissions 10% from 1990
levels and to reduce energy use 5% from the 2006 rate.’® San
Francisco,” Atlanta,®® Dallas,”” and many other cities have
also adopted GHG reduction goals as part of a climate action
plan. Generally, the local climate action plan serves as the
“greenprint” for municipalities as they strive to reach stated
goals in carbon footprint-reduction within their jurisdic-
tion. While progress toward climate action plan goals must
be measured and assessed at varying intervals, it is evident
from reviewing dozens of plans that more must be done to
ensure that plans incorporate requirements to track progress,
benchmark success, and reevaluate goals at regular intervals.
Nationally, regionalism and intermunicipal cooperation
have been part of the local government lingo and mindset in
the planning and environmental arenas for some time. The
literature is replete with examples of local cooperative actions
arising out of the realization that the impacts of local land
use decisions know no political boundaries. The same is true
when it comes to implementing meaningful strategies in the
climate change area. The impacts of methane gas releases, for
example, are the same when farming practices cross munici-
pal boundaries, and transit-oriented development works best
when viewed within the context of interjurisdictional travel
patterns. One example of a joint climate change strategy is
Multnomah County-City of Portland, Oregon, Local Action
Plan on Global Warming, which articulates goals includ-
ing green jobs generation, aiding community members in
adapting to climate change and an overall reduction in car-
bon emissions by transforming transportation systems, and
achieving energy efliciency in local structures.”” Collabora-
tive efforts have also been initiated in cities including Fort
Collins, Colorado, whose climate action plan stimulated
enthusiasm for a neighboring county that is now discussing
adopting its very own climate change action plan.”!

V. Energy Efficiency in Buildings

Many local plans articulate goals of reducing energy use in
older buildings and achieving zero net GHG emissions in all
new buildings and homes. In order to achieve these goals,

35. City of New York, Local Law No. 55 (2007); http://www.ens-newswire.com/
ens/nov2007/2007-11-28-092.asp.

36. Greenprint Denver, Greenprint Goals, http://www.greenprintdenver.org/ener-
gy-emissions/greenprint-goals (last visited Apr. 18, 2010).

37. S.E Dert of THE ENV'T & S.E Pus. Utirs. Comm'N, CLIMATE ACTION PLAN
FOR SAN Francisco: LocaL ActioNs ToO REDUCE GREENHOUSE Gas Emis-
SIONS, at ES-1 (2004), available at http:/[www.sfenvironment.org/downloads/
library/climateactionplan.pdf (20% below 1990 levels by 2012).

38. City of Atlanta, Atlanta Announces Municipal Carbon Footprint to Mea-
sure Emission Reductions, http://www.atlantaga.gov/media/nr_carbonfoot-
print_031709.aspx (last visited Apr. 18, 2010) (7% by 2012).

39. City of Dallas Office of Environmental Quality, City of Dallas Greenhouse
Gas Emission Inventory, http://www.greendallas.net/pdfs/GHG_Emissions_
Summary.pdf (last visited Apr. 18, 2010) (7% below 1990 levels by 2012).

40. See Crty OF PORTLAND BUREAU OF PLANNING AND SUSTAINABILITY, CLIMATE
AcrioN PLAN 2009, at 7 (2009), available at http:/[www.portlandonline.com/
bps/index.cfm?c=499898&a=268612.

41. Crry oF Fort CoLLins, FOrT CoLLINS CLIMATE ACTION PLAN: INTERIM STRA-
TEGIC PLAN Towarps 2020 GoaL 28 (2008), available ar http://www.fcgov.
com/climateprotection/pdf/climate_action_plan.pdf.
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cities are retrofitting buildings, weatherizing homes, trading
in old appliances, and installing new HVAC systems. Albu-
querque offers reduced impacts fees and density bonuses for
energy-efficient building projects.”> The Houston Airport
System is taking special steps to address the environmental
issues at the three airports in the Houston area. Its “Environ-
mental Management System will govern how the . . . employ-
ees apply environmental objectives in day-to-day activities.”
The Airport System also plans to implement low-cost mea-
sures, such as cutting the energy supply and turning off lights
in rooms not being used.”® The city of Seattle is attempting to
offset the expense of switching to green efficiency strategies
by offering subsidized audits to homeowners. A select num-
ber of homeowners will receive an Energy Performance Score
indicating “how a home’s energy use and carbon emissions
stack up against Seattle’s averages and goals.™*

The wtility industry has also spurred partnerships with
local governments to achieve energy efliciency goals. For
example, in New York, Babylon, Brookhaven, Great Neck,
Greenburgh, Huntington, North Haven, North Hempstead,
Opyster Bay, Riverhead, and Southampton have all joined
the Long Island Power Authority Energy Star Homes pro-
gram and incorporated Energy Star requirements into their
building codes.® Pacific Gas and Electric has partnered with
17 cities, counties, and agencies in California as part of its
Energy Watch program, which focuses on outreach, energy
efficiency options for residential and commercial customers,
and developing local energy policies to promote efliciency.*

Municipalities must be mindful, however, of the inter-
governmental dynamics of regulating energy efficiency stan-
dards. The issue of preemption or conflict with state and
federal statutes and regulations has already started to surface
in litigation. In October 2008, a federal district court issued
a preliminary injunction barring enforcement of the city of
Albuquerque’s green building code pending the outcome of
a lawsuit, brought by HVAC and water heating-equipment
trade organizations, contractors, and distributors, on the
grounds that it was preempted by federal law.” Among other
things, the green building code called for a 30% increase in
energy efficiency for new commercial and residential build-
ings, as well as for those undergoing substantial renovations.
To achieve this goal, the code provided that single-family
homes should have more insulation, more efficient heating,
cooling and ventilating, water heating, and lighting; and

42. ALBUQUERQUE CLIMATE AcTiON Task Force, Crty oF ALBUQUERQUE CLI-
MATE ACTION PLAN 21 (2009), available at http:/[www.cabq.gov/cap/ CAPRE-
V11forWEB.pdf.

43. Crry or HousToN, EmissioNs REDUCTION PLAN 7 (2008), available at hep://
www.greenhoustontx.gov/reports/emissionreduction20080909. pdf.

44, Crry oF SEATTLE OFFICE OF SUSTAINABILITY & ENV'T, SEATTLE CLIMATE PRO-
TECTION INITIATIVE PROGRESS REPORT 2009, at 9 (2009), available at http://
www.seattle.gov/climate/docs/ CPI-09-Progress-Report.pdf.

45. Patricia E. Salkin, New York Climate Change Report Card: Improvement Needed
for More Effective Leadership and Overall Coordination With Local Government,
80 U. Coro. L. Rev. 921, 935 (2009).

46. PG&E, Energy Watch Partnerships 2006-2008, http://www.pge.com/my
business/energysavingsrebates/partnersandtradepros/tradeprofessionals/energy
watchpartnerships.shtml.

47. Air Conditioning, Heating & Refrigeration Inst. v. City of Albuquerque, 2008
U.S. Dist. LEXIS 106706, 2008 WL 5586316 (D.N.M. Oct. 3, 2008).
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commercial and residential structures would also have to
undergo thermal bypass inspections.*® The judge wrote:

The City’s goals in enacting [the disputed code] are laud-
able. Unfortunately, the drafters of the Code were unaware
of the long-standing federal statutes governing the energy
efficiency of certain HVAC and water heating products and
expressly preempting state regulation of these products when
the Code was drafted and, as a result, the Code, as enacted,
infringes on an area preempted by federal law.*

VI. Green Development

Opverlapping in many respects with energy efficiency pro-
grams is the growing trend of adopting ordinances that
encourage development of green buildings. Some green
building ordinances apply only to municipal construction/
renovation projects’’; some apply to private projects that
receive public funding’’; and others apply to both public
and private construction/renovation projects.”> Green build-
ing requirements that apply to private construction are var-
ied. Some apply only to construction projects larger than
a certain size,” and some are restricted to only particular
types of buildings.’* While the Energy Star and Leadership
in Energy and Environmental Design (LEED) systems are

48. City of Albuquerque, Green Building, http://www.cabq.gov/albuquerque
green/green-goals/green-building/green-building-page (last visited Apr. 18,
2010).

49.  Air Conditioning, Heating & Refrigeration Inst., 2008 U.S. Dist. LEXIS 106706
at *37.

50. See, e.g., Riverhead, N.Y., Local Law No. 32 (2008), codified at §§52-22 to
52-27, available at huep://www.ecode360.com/?custld=RI0508; County of
Rockland, N.Y., Local Law No. 14 (2008), codified at §§220-4 to 220-8,
available at htep://www.ecode360.com/?custld=RO1021; East Aurora, N.Y.,
Local Law No. 8 (2007), codified at §§108-11 to 108-13, available at http://
www.ecode360.com/?custld=EA0398.

51. See, e.g., County of Nassau, N.Y., Local Law No. 16 (2007), codified at tit.
66, available at http://gep.esub.net/cgi-bin/om_isapi.dll2client D=506408&i
nfobase=na2789.nfo&softpage=Browse_Frame_Pg42; New York, N.Y., Lo-
cal Law No. 86 (Oct. 3, 2005), available at http://www.nyc.gov/html/dob//
downloads/pdf/1l_860f2005.pdf.

52. See, e.g., Babylon, N.Y., Local Law No. 40 (2006), codified at §§89-83 to 89-
87, available at http://www.ecode360.com/?custld=BA0924.

53. See, eg, Wash., D.C., Cobe §6-1451.11 (2009) (Green Building Act
of 2006), available ar http:/[www.dccouncil.washington.dc.us/images/
00001/20061218152322.pdf (covering nonresidential city projects larger than
10,000 square feet, residential projects larger than 10,000 square feet, and large
nonresidential projects undertaken by private lessees of city land); HunTING-
ToN, N.Y., CopE §197-4 (2009) (imposing green building requirements on
commercial developments over 4,000 square feet). Buz ¢f L.A. County, Cal.,
Ordinance No. 2008-0065 (Dec. 18, 2008), awvailable ar http://planning.
lacounty.gov/assets/upl/project/green_20080507-green-building-program-
ordinances.pdf (covering all building projects in the county’s more than 2,500
square miles of unincorporated land, except agricultural accessory structures,
projects on registered historic sites, and first-time tenant improvements smaller
than 10,000 square feet).

54. See, e.g, HuntiNgTON, N.Y., CoDE §§87-55.2 (covering only residential
construction), 197-4 (covering only commercial developments over 4,000
square feet); Carbondale, Colo., Ordinance No. 12 (May 2007), available at
htep://www.carbondalegov.org/vertical/Sites/%7BE239F6F5-CCA3-4F3A-
8B27-95E8145FD79A%7D/uploads/%7B4E823FFE-8071-45C6-866D-
C8A4B1B33613%7D.PDF (covering only residential construction); L.A.
County, Cal., Ordinance No. 2008-0065 (exempting industrial projects from
the third-party rating system requirements described in the ordinance, but still
requiring them to submit site plans showing all of the green building tech-
niques to be used in the project); Boulder County, Colo., BuildSmart Program
Description,  http://www.bouldercounty.org/lu/buildsmart/BuildSmartPur-
pose.htm (last visited Apr. 19, 2010) (covering only residential construction).
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common, some municipalities use other rating systems, or
create their own.” Some green building regulations also
permit developers to meet LEED “equivalents” or to merely
comply with LEED guidelines without receiving LEED cer-
tification. While this allows for flexibility in the develop-
ment approval process and lets developers avoid the time
and expense required by the LEED certification process, it
may obstruct the goals of green building regulations if local
regulators do not require strict compliance with LEED cri-
teria.’® The ordinances also differ in other ways, including
which level of LEED criteria must be sought, and whether
waivers are available.””

New York City’s green building law was enacted in 2005
and requires municipal projects costing more than $2 million
to be designed to meet LEED silver criteria, although actual
certification is unnecessary”® In addition to city projects,
the LEED requirements apply to private developments that
receive more than 50% city funding or more than $10 mil-
lion of city money. Also in New York, Nassau County’s 2007
green building requirements, like New York City’s, apply to
publicly funded projects, as well as to public works construc-
tion and renovation projects.”” The law generally mandates
compliance with the requirements for the LEED silver rat-
ing, but actual certification is not required, and exemptions
can be granted on a number of financial grounds.®

In California, the city of San Rafael adopted a Green
Building Ordinance that requires all new dwelling units to
be Green Point Rated, using standards developed by Build
It Green, and that requires new commercial or civic build-
ings to meet LEED standards.” Santa Monica requires
projects to comply with either performance or prescrip-
tive energy code regulations in addition to green building
requirements. Santa Monica’s green building ordinance
also requires solar water heaters to be installed for certain
projects, like swimming pools and car washes.®* More than

55. See, e.g., SaNTA MONICA, CAL., CoDE §8.108.040(a) (2009), available arhttp://
www.qcode.us/codes/santamonica/view.php?topic=8-8_108-subpart_a_green_
building-8_108_040&frames=on (“For single-family residential and for
multi-family residential under four stories, this checklist shall be either a
LEED-Homes checklist, a GreenPoint Rated checklist, or a Santa Monica Res-
idential Green Building checklist.”); CarBONDALE, CoLo., CopE §15.30.170
(2009) (specifying a checklist of energy efficiency and green building design
techniques developed by the town); L.A. County, Cal., Ordinance No. 2008-
0065 (including minimum green building requirements in a County Green
Building Code but requiring certain projects to meet additional standards un-
der the LEED, California Green Builder (CGB), Green Point Rated (GPR), or
equivalent rating systems).

56. See Simi Hoque, LEED Certifi-able vs. LEED Certified, GREENERBUILDINGS.
com, Mar. 11, 2008, http://www.GreenerBuildings.com/blog/2008/03/11/
leed-certifi-able-vs-leed-certified.

57. A word of caution for practitioners about incorporating LEED certification
into local laws—the LEED certification standards continue to evolve, and
what may be understood as required today, may not be enough to satisfy the
criteria in the future. Furthermore, many discussions have been taking place at
conferences over the last year about the impact of requiring LEED certification
and housing affordability.

58. New York, N.Y. Local Law No. 86.

59. County of Nassau, N.Y., Local Law No. 16 §§3-4 (2007), supra note 51 (proj-
ects smaller than 5,000 are not covered).

60. County of Nassau, N.Y., Local Law No. 16 §6 (exemptions).

61. Crry OF SAN RAFAEL, supra note 29, at 9.

62. See City of Santa Monica Office of Sustainability and the Environment
Homepage, http://www.smgreen.org/index.html (last visited Apr. 19, 2010).



Copyright © 2010 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

40 ELR 10568

30 other California municipalities have also adopted green
building requirements.®?

‘The Washington, D.C., Green Building Advisory Council
has monitoring and enforcement responsibilities that ensure
compliance with its 2006 Green Building Act. The Act calls
for the requirements applying to privately owned projects to
be monitored by either an agency or a consultant selected by
the mayor, and the owners of any buildings that do not meet
their verification requirements may be required to forfeit per-
formance bonds to the city for deposit in the Green Building
Fund. The fund finances staffing and operation costs for plan
review, inspections, and monitoring of covered buildings, as
well as education, training, and outreach activities. In many
cities, moreover, certificates of occupancy will not be issued
unless completed buildings pass compliance inspections.®

VIl. Alternative Energy Sources

Through their land use control authority, local governments
are adopting a variety of ordinances and regulations to
ensure that solar, wind, and geothermal energy sources can
all be appropriately utilized in a community. For example,
local governments are adopting zoning ordinances that will
allow residential wind power generators to be constructed.®
Commercial wind farm projects probably present the great-
est challenge for municipalities in terms of siting decisions.
In some states, the decision is made at the state level, but
in the vast majority of states, it is a locally based land use
decision that encompasses all aspects of siting, construction,
operation, and decommissioning of wind turbines. Wind
turbines may be specifically permitted in some zoning dis-
tricts, and prohibited from others, or they may be allowed
only in wind overlay zones.®® Some type of special permit is
typically required, often in conjunction with site design and
environmental review.” Municipalities are also consumers of
alternative energy. A contract for wind energy was negotiated
by the city of Houston with the hopes that by the year 2010,
“the City will utilize fifty megawatts of wind energy.”®®
Municipal regulations may allow solar energy collectors as
permitted accessory uses in some or all zoning districts,” or

63. See CaL. DeP'T OF JUsTICE, LocaL GOVERNMENT GREEN BurLping ORpi-
NANCES IN CALIFORNIA (2009), available at http://ag.ca.gov/globalwarming/
pdf/green_building.pdf.

64. WasH., D.C., Copk §6-1451.11.

65. CITY OF SAN RAFAEL, supra note 29, at 9. See also Dwight H. Merriam, Regu-
lating Backyard Wind Turbines, 292 V'1.. J. ENvTL. L. 291 (2009), available at
htep://www.vjel.org/journal/pdf/VJEL10091.pdf.

66. KaraeriNE Daniers, N.Y. PLaANNING FED'N, WIND ENERGY MODEL ORDI-
NANCE OPTIONS 3 (2004), available ar http://www.powernaturally.org/Pro-
grams/Wind/toolkit/2_windenergymodel.pdf.

67. Id.

68. Crty oF HousToN, supra note 43, at 6.

69. See, e.g, ALany, N.Y., Copk $§375-9 (2009), available ar htp://www.
ecode360.com/?custld=AL0934;  AmsterpaM, N.Y.,, Copbe  §250-
15 (2009), available ar  htp:/[www.ecode360.com/ecode3-back/get-
Simple.jsp?&guid=8071006&;j=256; Beprorp, N.Y.,, Cope §125-20
(2009),  available ar  http:/[www.ecode360.com/ecode3-back/getSimple.
jsp?&guid=62374368&j=256; Briarcliff Manor, N.Y., Local Law No. 3 (2007),
codified at §220-9.1, available at http://www.ecode360.com/?custld=BR1701;
Tthaca, N.Y., Local Law No. 11 (2006), codified at §270-219.1, available at
htep://www.ecode360.com/2custld=IT1944; Pottstown, Pa., Ordinance No.
2064 (July 13, 2009), available at http://www.pottstown.org/PDF/Codes/
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provide exemptions from height restrictions for solar energy
equipment.”® The town of Oro Valley, Arizona, requires
that all single-family and two-family residences be built to
accommodate the future connection of solar systems.”!

Another example of local innovation is from Chatta-
nooga, Tennessee, where “The Green Power Switch Pro-
gram” was initiated for local energy providers to offer
environmentally friendly electric energy to consumers.””
This program combines with efforts to encourage commu-
nity members to utilize alternative energy sources, such as
solar panels and wind turbines, to help promote the city’s
efforts to reduce emissions.”

VIll. Green Procurement

Green procurement laws at the local level require munici-
palities to incorporate environmental factors into their pur-
chasing decisions. In New York, Erie County’s 2007 Energy
Efficient Products Act, which requires the county to purchase
Energy Star-rated products when available, is an example of a
green procurement law. Under the law, county agencies must
include Energy Star preferences in procurement bid specifi-
cations, and they may only refuse to purchase Energy Star
products when “the agency can demonstrate, in writing, that
the interests of the County would be better served by pro-
curing non-Energy Star rated equipment.”’* Nassau County,
New York, enacted a similar law in 2008, although its green
procurement guidelines are not based on the Energy Star rat-
ing system.”” Under the Nassau County law, the office of pur-
chasing is directed to establish green purchasing standards for
a variety of things, including office supplies and equipment,
cleaning supplies, food, landscaping and construction mate-
rials, parks and recreation supplies, vehicles, and transporta-
tion supplies.”® The purchasing criteria are to be established,
in part, by reference to green purchasing guides produced
by EPA and other environmental advocacy groups, and after
consultation with a committee made up of representatives
of relevant county departments and local environmental
groups.”” Both King County and Seattle, Washington, also
have environmentally focused purchasing policies. In King
County, “Departments shall purchase recycled and other

SolarEnergyOrdinance2064.pdf; Erie, Pa., Ordinance No. 4-2010 (Feb. 4,
2010), available at huep:/[www.erie.pa.us/pdf/ordinances/ord.4-2010.urban.
solar.farm.pdf.

70. AmsteErRDAM, N.Y., CopE §250-15; see also BEnForD, N.Y., Copk §125-20;
SearTLE, WasH., CopE §23:43.040 (2009), available at http://clerk.ci.seattle.
wa.us/~scripts/nph-brs.exe?d=CODE&s1=23.43.040.snum.&Sect5=CODE1
&Sect6=HITOFF&I=208&p=18&u=/-public/codel.htm&sr=1&f=G (solar col-
lectors can exceed height limits in the residential small lot section by four feet).

71. Oro Valley, Ariz., Ordinance No. 09-11 (June 17, 2009), http://www.oro
valleyaz.gov/Assets/_assets/building_safety/pdf/Residential+Solar+Ordinance+
09-11.PDE

72. CHATTANOOGA GREEN CoMM., THE CHATTANOOGA CLIMATE ACTION PLAN 31
(2009), available at http:/ [www.chattanooga.gov/Final_CAP_adopted.pdf.

73. Id.

74. Erie County, N.Y., Local Law No. 4 (2007), available at http://www.erie.gov/
legislature/pdf/LL_NO5-2007.pdf. See also Nassau County, N.Y., ADMIN.
Cobk §7-4.0 (2008), available at http://gcp.esub.net/cgi-bin/om_isapi.dll?clie
ntlD=50836&infobase=na2789.nfo&softpage=Browse_Frame_Pg42.

75. Nassau County, N.Y., Abmin. Copk §7-4.0.

76. Id.

77. Id.
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environmentally preferable products whenever practicable”
and “The county shall require its contractors and consultants
to use recycled and other environmentally preferable prod-
ucts whenever practicable.””® Departments in Seattle, when
making purchasing decisions, “are directed to consider life
cycle effects from: pollution; energy consumption; recycled
material content; depletion of natural resources; [and] poten-
tial impact on health and nature[.]””?

IX. Public Education and Outreach

Educating the public about the importance of climate change
plans is an integral part of gaining support and enthusiasm.
Cities have begun developing websites where community
members can calculate their energy use and find ways to
decrease their emissions.®” Other programs seek to educate
business owners about climate-friendly practices.®' Albuquer-
que plans to “educate and develop climate-friendly business
practices by coordinating with trade groups to develop edu-
cation programs that can then be advertised and targeted to
business and industry.”®* Local governments have also begun
to reach out beyond just individuals and other government
entities, forming collaborative efforts with local colleges and
universities. For example, Houston has collaborated with
local students in engineering disciplines to develop programs
to reduce diesel usage.*

X. Other Green Measures

Some municipalities are starting to convert their vehicle
fleets to more energy-efficient models. For example, last year,
the mayor of Seattle signed an agreement with Nissan North
America to make the city one of the first areas of the coun-
try where its new all-electric car will be released.®* Outdated
buses, commuter trains, and rapid-transit vehicles are being
replaced with newer, more efficient models. For example, the
city of Chicago’s public transportation system switched to
cleaner fuels.® Cities are also expanding their transit cover-
age areas, making public transportation a viable option for
people who do not live within the immediate city limits.*
In an effort to promote alternative modes of transportation,
cities are expanding their bicycle lanes and walkways to be
more pedestrian-friendly. Cities have added anywhere from

78. King County, WasH., Cope §10.16.020 (2009), available at heep://www.
kingcounty.gov/operations/procurement/Services/Environmental_Purchasing/
~/media/operations/procurement/documents/EP_Policy_Ordinance.ashx.

79. Seattle Office of Sustainability and Environment, Sustainable Purchasing,
hetp://www.seattle.gov/environment/Purchasing.htm  (last visited Apr. 19,
2010).

80. Crry oF HOUSTON, supra note 43, at 16.

81. Crry or Miami, MiPran: Crty oF Miamr CLiMaTE ActioN Pran 30 (2008),
available at  heep://www.miamigov.com/msi/pages/Climate%20Action/Mi-
Plan%20Final%20062608.pdf.

82. ALBUQUERQUE CLIMATE AcTION Task FORCE, supra note 42, at 18.

83. Crty oF HOUSTON, supra note 43, at 11.

84. Crry OF SEATTLE OFFICE OF SUSTAINABILITY & ENV'T, supra note 44, at 7.

85. Crry ofF CHicaco, CHICAGO CLIMATE ACTION PrLaN 30 (2009), available at
http://www.chicagoclimateaction.org/filebin/pdf/finalreport/ CCAPREPORT
FINAL.pdf.

86. Crry OF SAN RARAEL, supra note 29, at 8.
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25-100 miles of bike lanes in the past few years.*” These
improved biking conditions have shown a 15% increase in
biking in Seattle between 2007 and 2009.*® The plan for
the city of Miami calls for encouraging the development of
energy-efficient transportation and better quality sidewalks,
as well as redevelopment enabling personal and professional
activities to be more accessible.*

Alternative work options are also being explored by
municipalities. Houston introduced a “Flex in the City” pro-
gram that encourages employers to consider alternative work
options for employees, such as telecommuting, flexible start
and end times, and shorter work weeks.”

In many cities, municipal recycling programs are being
reinvigorated, and the list of recyclables is being expanded
to include such things as aluminum foil, plastic bags, plastic
cups, aerosol cans, electronics, and used motor 0il.”* Organic
waste materials are being collected to generate alternative
sources of energy.’> The city of Chicago’s efforts to encour-
age the onsite capture and reuse of stormwater resulted in
a stormwater ordinance that requires large developments
to capture at least the first halfrinch of rainfall on-site.”® In
2008, Tucson, Arizona, enacted an ordinance that requires
all commercial developments to include a rainwater harvest-
ing plan in their site plan applications.”

XlI. Incentives

Human nature responds to rewards or incentives when it
comes to changing behaviors. From manufacturer coupons
and rebates to get consumers to purchase products, to stores
offering specials for early-bird shoppers, municipal govern-
ments serious about changing behaviors of their residents
have realized that incentives can be a cost-effective tool to
achieving GHG reduction goals. For example, the city of
Albuquerque is developing ground-source heat pumps, offer-
ing rebates and tax credits, as well as working with local elec-
tric utility companies to fund the initial costs for a program
to help it achieve the 2020 and 2050 GHG reduction goal.””
Municipalities that desire to promote solar energy have
offered a variety of incentives, including reduced permit fees
for projects that include solar improvements,”® and rebates

87. Crry OF SEATTLE OFFICE OF SUSTAINABILITY & ENV'T, supra note 44, at 2; City
OF SAN RAFAEL, supra note 29, at 8.

88. Crry OF SEATTLE OFFICE OF SUSTAINABILITY & ENV'T, supra note 44, at 5.

89. Crry oF Miami, supra note 81, at 38.

90. Crry oF HoUsTON, supra note 43, at 16.

91. See, e.g., Crry oF SEATTLE OFFICE OF SUSTAINABILITY & ENV'T, supra note 44,
at 12; Press Release, Washington D.C. Dept of Pub. Works, Mayor Fenty
Announces Expanded Recycling Program (Oct. 6, 2008), available at http://
newsroom.dc.gov/show.aspx/agency/dpw/section/2/release/15085;  Bradley
Olson, City Ready to Expand Recycling Program, HoustoN CHRON., Jan. 27,
2010.

92. Crry oF Fort CoLLINS, supra note 41, at 32.

93. Crty oF CHICAGO, supra note 85, at 36.

94. Tucson, Ariz., Ordinance No. 10597 (Oct. 14, 2008), available at http:/Iwww.
ci.tucson.az.us/water/docs/rainwaterord. pdf.

95. ALBUQUERQUE CLIMATE ACTION Task FORCE, supra note 42, at 33.

96. See, e.g., YorkTowN, N.Y., CopE §130-4 (2008), available ar http://www.
ecode360.com/ecode3-back/getSimple.jsp?&guid=6849802&j=256; ROTTER-
paMm, N.Y., Cobpk §270-137.1 (2009), available at http://www.ecode360.com/
ecode3-back/getSimple.jsp?&guid=70935228&;=256; City of Santa Ana, Build
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for installation of solar energy systems.” These types of
incentives can be easily transferred to encourage other types
of choices and behaviors aimed at GHG reduction.

Evaluating zoning codes and offering incentives to devel-
opers who build within current structures in densely popu-
lated areas is becoming popular in urban centers.”® Offering
property tax reductions for those property owners with
renewable energy systems,” as well as free transit passes for
city employees,'*® grants,'®" density or height bonuses,'” and
expedited permit approval,'” are examples of other incen-
tives currently offered.

XIl. Recommendations

The following recommendations are offered to the federal
and state governments as strategies that can be employed
to ensure that local governments have the tools, resources,
authority, and support needed to continue and to grow the
seed work that has already begun in the implementation of
plans and actions to slow the impacts of climate change, one
community at a time.

A. Federal Government

1. Funding should be made available for the development
and adoption of local climate action plans. This can be
accomplished with funding to the state governments
for this purpose, similar to the old Housing and Urban
Development HUD 701 Program for land use plans.

2. Provide incentives to state governments for local

plans. An example, the Stafford Act. The federal gov-

Green Initiatives, http://www.ci.santa-ana.ca.us/green/BuildGreenlnitiatives.
asp (last visited Apr. 19, 2010).

97. See, e.g., SournamrToN, N.Y., Cope §§176-1, 176-2 (2006), available at
http://www.ecode360.com/ecode3-back/getSimple.jsp2custld=SO02868&cguid=
8695756; San Francisco Public Utilities Commission, GoSolarSF, http://stwa-
ter.org/msc_main.cfm/MC_ID/17/MSC_ID/400 (last visited Apr. 19, 2010);
Sunset Valley, Texas, Solar Water Heater Rebate Program, htep://www.sunset-
valley.org/index.asp?Type=B_BASIC&SEC={01DB9430-9349-4D76-B751-
A29D675AF038} (last visited Apr. 19, 2010).

98. CHATTANOOGA GREEN COMM., supra note 72, at 44.

99. See, e.g., ALBUQUERQUE CLIMATE AcTION Task FORCE, supra note 42, at 19.

100. See, e.g., Crry or HousToN, supra note 43, at 15.

101. See, e.g., City of Portland Bureau of Planning and Sustainability, Green Invest-
ment Fund (GIF), http://www.portlandonline.com/osd/index.cfm?c=42134
(last visited Apr. 19, 2010); City of Portland Bureau of Environmental Services,
Ecoroof Incentives, http://www.portlandonline.com/bes/index.cfm?c=48724
(last visited Apr. 19, 2010).

102. See, e.g., HunTINGTON, N.Y., CopE §198-35 (offering building height incen-
tives for certain industrial projects that meet the LEED Silver rating); Arling-
ton County, Virginia, Environmental Services: Green Building Incentive Pro-
gram, http://www.arlingtonva.us/Departments/EnvironmentalServices/epo/
EnvironmentalServicesEpolncentiveProgram.aspx (last visited Apr. 29, 2010)
(density bonuses).

103. See, e.g., SANTA Monica, CaL., Copk §8.108.050 (2008), available at http://
www.qcode.us/codes/santamonica/view.php?topic=8-8_108-subpart_a_green_
building-8_108_0508&frames=on (expedited approval is available for projects
that are actively secking formal LEED certification); City of Chicago Dep’t of
Bldgs., Green Permit Program (2010), available ar http://www.cityofchicago.
org/content/dam/city/depts/bldgs/general/GreenPermit/Green_Permit_Bro-
chure_2010.pdf; City of San Rafael, Green Building, http://www.cityofsanra-
fael.org/Government/Community_Development/Planning/Green_Building.
htm (last visited Apr. 19, 2010) (homes that achieve at least 100 GreenPoints
or LEED Gold ratings are eligible for expedited permit processing).
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ernment incentivized the states to get local govern-
ments to develop local disaster-mitigation plans by
providing additional support for states with enhanced
mitigation plans (meaning local plans coordinated
with a state plan).

Provide more technical assistance specifically aimed
toward local governments to enhance the work that
EPA has started. More must be done, and more federal
agencies must follow this lead.

Climate Change and Communities has to become a
theme within each agency for program dollars and
support to localities, similar to what happened with
the livable communities agenda during the Clinton
Administration, when a coordinated federal effort was
made to promote smart growth principles.

Examine laws and programs that may have a preemp-
tive effect on local actions and determine whether the
federal regulation or local initiatives will go farther in
achieving GHG reduction goals.

Support the development of a national clearinghouse
on local climate action initiatives.

Provide avenues for recognition of local officials and
communities who are engaged in replicable initiatives
that have demonstrated a record of success.

State Governments

State governments must include municipal stakehold-
ers in the development of statewide climate action
plans and energy plans.

States should develop a one-stop portal for local gov-
ernments on climate change technical assistance and
funding opportunities. Many state agencies provide
different types of technical assistance, funding, and
incentives for different aspects of climate change miti-
gation. A one-stop portal would allow municipal offi-
cials and advocates to search one database for desired
information. This would save time and increase the
ability for swifter and more informed local actions.

States should provide funding and other incentives to
municipalities who adopt local climate action plans
and strategies, including funding for initial inventories
to support the development of a plan.

States should require local governments to include a
climate change element as part of the local compre-
hensive land use plan.

States should provide avenues for recognition of
local officials and communities who are engaged
in replicable initiatives that have demonstrated a
record of success.
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XIll. Conclusion

What is clear is that when it comes to ideas and the imple-
mentation of real and immediate actions that can, today,
start to reduce GHG emissions, there is no denying that
local governments are the country’s first line of offense. The
preceding discussion, while packed with actual examples of
ideas and strategies, barely begins to scratch the surface of
the hundreds of other activities being done in communities
across the country. A true partnership or system of coopera-
tive federalism is needed to comprehensively address climate
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change mitigation in a coordinated and thoughtful manner
with local governments serving as the foundation for imple-
mentation and benchmarking. Information sharing, techni-
cal and fiscal assistance, and the articulation of broad public
policy goals are appropriate and necessary supporting roles
for the federal and state governments. Global climate change
mitigation cannot be adequately accomplished without effec-
tive, immediate, and coordinated local action. The examples
provided throughout this Article demonstrate that local gov-
ernments are ready, willing, and able to meet the challenges
with direction, incentives, and needed support.
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