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A Community Benefits Agreement, or CBA, is a pri-
vate contract negotiated between a real estate devel-
oper and a coalition of community groups that will be
affected by the development. The community offers to
support the project, and to refrain from actively op-
posing it, in exchange for development amenities such
as affordable housing, local hiring and job training
programs, environmental design, and community fa-
cilities.! At their best, CBAs are win-win arrangements:
the developer receives the public backing necessary to
obtain quick permit approvals and subsidies, and the
community obtains a strong voice in the planning pro-
cess, as well as economic, housing, environmental and
other benefits.? CBAs can also be a boon for local gov-
ernments, as they provide a vehicle for the community
to negotiate for benefits over and above those that a
municipality can legally require.

With CBAs coalitions being established in cities
across the country, land use attorneys should be aware
of how CBAs can help their clients, and their commu-
nities. Moreover, land use lawyers play an integral role
in formulating the often complex provisions included

in CBAs, and they should have a firm understanding
of the contractual provisions that should be included
in a CBA to ensure that it is effective and enforceable.
This is especially true given that there a number of un-
resolved questions about the enforceability and inter-
pretation of CBAs, due to the general lack of legislative
or judicial action concerning CBAs.

Following a short description of the origins and val-
ues of the CBA movement, this article will highlight
some of the basic legal and contractual considerations
related to CBAs, including the question of whether
CBAs are supported by adequate consideration, the
proper role of government involvement in CBAs, ques-
tions related to standing to enforce CBAs, concerns
about the enforceability of CBAs against a developer’s
tenants, contractors, and successors in interest, and is-
sues related to implementation and remedies.

The Community Benefits Movement

The first major CBA was negotiated in Los Angeles
in 2001 in relation to the $2.5 billion L.A.Live sports
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and entertainment complex. The Staples Center CBA,
as the agreement is known (after the adjacent Staples
Center arena), contains an impressive array of ben-
efits, including $1 million for parks, funding for a
residential parking program, a living wage commit-
ment, job training and local hiring programs, and
affordable housing provisions.®> While the Staples
CBA was the first agreement to be recognized as a
“full-fledged” CBA, a few similar agreements existed
prior to 2001, such as the CBA related to the Hol-
lywood and Highland development in Los Angeles.*
Other types of community-corporate contracts, such
as Good Neighbor Agreements (GNAs), originated
in the 1980s, but unlike CBAs, which encompass an
array of community benefits, GNAs are generally
limited to provisions relating to environmental im-
pacts.’

Like many projects that are subject to CBAs,
L.A.Live was proposed for an economically de-
pressed urban area home to many low income and
minority residents.® These residents, fearing displace-
ment, gentrification, and congestion, turned to the
CBA model to help gain a seat at the table and to en-
sure that the L.A.Live project would benefit them as
well as downtown Los Angeles business interests. A
coalition of diverse community groups was formed,
including organizers, community associations, health
advocacy groups, immigrants’ rights groups, and
unions. Using the possibility of litigation as leverage
during negotiations, as well as the clout of its union
partners, the coalition was ultimately able to win
many (but not all) of the benefits that its members
sought.” With the community’s support, the develop-
er was able to quickly obtain the land use approvals
it needed, and the third and final phase of the project
is now on track to be completed by 2010.8

To date, implementation of the Staples CBA has
“gone according to schedule, and with few prob-
lems.”” Because of its success, it has served as a
model for CBAs negotiated around the country by
coalitions seeking to link real estate development to
community improvement.'” CBAs, however, have
been negotiated not only for large development proj-
ects like L.A. Live located in major cities, but also
for some smaller projects and developments in weak
market cities.'> And the flexibility of CBAs has al-
lowed these diverse communities to bargain for the
particular community improvements and amenities
that are important to them. Some of the varied pro-
visions included in CBAs, for example, include the
commitment to attract a grocery store,'? a prohibi-
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tion on renting project facilities to pay-day lenders,'
funding to sound-proof schools and residences that
would be affected by increased noise from expanded
airport operations,'* and the use of transit oriented
development techniques.'

While CBA successes such as the Staples CBA
have resulted in community empowerment and co-
operation among the players in the development pro-
cess, other CBAs have met with less positive results.
Several New York City CBAs have demonstrated
that CBAs negotiated with “astroturf” community
groups (i.e. groups organized or heavily influenced
by the developer), or with no community groups at
all, might not be accepted as representative of their
communities, and might not have the effect of mini-
mizing opposition to controversial projects.’ In re-
sponse to these less successful agreements, advocates
have attempted to define the core values of CBAs,
focusing on inclusiveness in the negotiation process,
accountability in the development context, and legal
enforceability. As explained by Julian Gross, a lead-
ing legal expert on CBAs:

Inclusiveness here means that the CBA nego-
tiation process provides a mechanism to ensure
that a broad range of community concerns are
heard and addressed prior to project approval
.... In context of a development deal, [account-
ability] means that promises made by redevel-
opment agency staff, public officials, and de-
velopers regarding community benefits should
be treated seriously, made legally binding, and
enforced against the party that committed to
them.!”

Legal and Contractual Issues: Consideration

In a typical CBA, a developer will commit to pro-
viding significant community benefits in exchange
for the coalition members’ promises not to institute
litigation to block or delay the project. This bargain
can at times seem lopsided, given the relative mone-
tary worth of these promises, and for this reason, the
question has been raised whether CBAs are support-
ed by adequate consideration.!® However, consider-
ation is generally defined as “an act, a forbearance,
or a return promise, bargained for and given in ex-
change for the promise[,]”"” and a strong argument
can be made that the exchange of a release of claims
or a covenant not to sue constitutes sufficient con-
sideration on the part of a community coalition. As

the Seventh Circuit has explained, “[e]ven if, in hind-
sight, the legal claim was improbable or nonexistent,
‘it would be enough if at the time of [agreement] [the
party] believed in good faith it was vulnerable to a
claim by [the other party.]” “*°

Some CBAs also impose affirmative obligations
on the community coalition, and these agreements
should more easily be found to be supported by con-
sideration. Examples of such commitments include
promises to testify in favor of the development at
government hearings or public forums,?! to issue
favorable press releases or other media communica-
tions,?? or to take an active role in the agreement’s
monitoring and implementation.?

Government Involvement in CBAs

CBAs are typically private contracts, but because
of their intimate connection with the development re-
view process, government officials have often played
a role in their negotiation. The proper role of govern-
ment in developing CBAs, however, is unclear, as no
judicial decisions have discussed the topic.

Connecticut is the only state or local jurisdiction
to have enacted legislation related to CBAs.>* The
law attempts to define “Community Environmen-
tal Benefits Agreements,” (CEBAs) and it requires
the developers of “affecting facilities” (e.g., power
plants, waste incinerators, sewage treatment plants,
and other projects with significant environmental
impacts) to meet with local officials and develop
plans for adequate public participation in the plan-
ning process, which may include the negotiation of a
CEBA. However, because of the law’s focus on envi-
ronmental justice and major industrial operations, it
is not likely to apply to the variety of developments
normally associated with CBAs.?

Even in Connecticut, local government CBA re-
quirements are limited by the doctrine of uncon-
stitutional exactions, which was developed by the
Supreme Court in Nollan v. California Coastal Com-
mission*® and Dolan v. City of Tigard.”” In Nollan,
the Court held that conditions placed on develop-
ment projects must share an “essential nexus” with
the property owner’s proposed use of the land, and in
Dolan, the Court extended that decision by requiring
any such conditions to be “rough[ly] proportional”
to the project’s impacts. Some CBA provisions, such
as living wage standards and the development of job
training programs, can be characterized as only in-
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directly related to the governmental interests in en-
forcing land use regulations (e.g., promoting orderly
development, protecting property values, conserving
natural resources, etc.). Without a sufficiently de-
fined nexus to planning objectives or clear statutory
authority, these types of community benefits could
possibly be characterized as unconstitutional exac-
tions if they were attached to development permits.?
CBAs, moreover, are negotiated on a case by case ba-
sis, and in the eyes of many state courts, this makes
them more likely to effect unconstitutional exactions
than general legislative requirements because they
pose a higher likelihood of extortion.?”” Even where
CBAs are not mandated by a local government, the
participation of local officials in CBA negotiations
may be problematic because “[a] developer might ar-
gue that [the] CBA commitments [were| made under
the ‘duress’ of pressure by elected officials ..., or are
invalid as resulting from governmental action out-
side of the established approval process.”3?

In California, where the CBA concept originated,
and in about a dozen other states, the exactions doc-
trine is tempered by statutory authority for local gov-
ernments to enter into development agreements with
project owners.>! Essentially, a development agree-
ment contemplates a governmental guarantee of de-
velopment rights in exchange for a developer’s agree-
ment to provide certain public benefits.?* Because
development agreements are voluntary, they allow
local governments to seek exactions that would oth-
erwise be invalid under Nollan and Dolan.*>* Accord-
ingly, where development agreements are permitted,
a local government should have the discretion to be-
come a party to a voluntary CBA by incorporating
it into a development agreement negotiated with the
project’s owner.

While local governments in states without devel-
opment agreement statutes may be limited in their
ability to negotiate and/or require CBAs, public of-
ficials need not be wholly excluded from the nego-
tiation process. In a few cases, local officials have
sought to encourage CBA negotiations by facilitat-
ing the negotiation process.>* And in cases where
local governments hold property rights in the land
slated for development, or are offering subsidies for
multiple related parcels, municipalities have resolved
to include CBA provisions in requests for proposals
(RFPs) or similar project agreements.*> Moreover, “it
is plainly legitimate for an elected official to make
clear to a developer that he or she will consider the
degree of community support for a project in deciding

whether to grant discretionary project approvals.”3¢

Public education about the development review pro-
cess, and outreach to make it more accessible to lay
people, can also help to engage communities and in-
form them of opportunities to negotiate CBAs.?”

Standing to Enforce CBAs

Because a contract is generally enforceable by the
parties that have signed it, CBA supporters have en-
couraged all community groups participating a CBA
coalition to sign the completed contract separately.
Were the individual community groups to become
an incorporated organization and sign jointly, on the
other hand, enforcement could be problematic be-
cause “[flew coalitions have structured systems for
determining who are official members, and who can
speak or act on their behalf.”*® The dissolution of a
coalition, moreover, could render a CBA practically
unenforceable if it was the sole party to the contract.
Having multiple organizations sign guards against
this possibility.

In states where local governments are permitted
to enter into development agreements, CBAs are of-
ten incorporated into these agreements. This allows
the local government, in addition to the coalition
groups, to enforce the CBA against the developer in
the case of a breach, further bolstering the contract’s
effectiveness.®’

Another enforcement issue relates to the rights of
third party beneficiaries. Generally, non-parties may
only qualify as third party beneficiaries with stand-
ing to enforce a contract if the promise at issue was
made directly and primarily for his or her benefit.*
Some legal authority exists supporting the availabil-
ity of enforcement measures to individual commu-
nity members affected by a CBA,* but the question
is often obviated by CBA provisions limiting or dis-
claiming the existence of any third party beneficia-
ries.*> CBAs can also take the opposite approach and
specify the claims, if any, available to particular third
parties.*

Enforcement of CBA Provisions Against a
Developer's Tenants, Subcontractors, and
Successors in Interest

Because project developers often subcontract con-

struction, operation and maintenance tasks, rent fa-
cilities to office or commercial tenants, or sell com-
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pleted development buildings, CBAs must include
provisions making them applicable to these parties
if they are to be effective. This “chain of contract”
requires the inclusion of contract language such that
“(1) each business is informed of and agrees to the
substantive requirements that apply to it, (2) each
business agrees that it will include these require-
ments in other contracts it enters into, and (3) each
business agrees that community groups, the local
government, or affected individuals can enforce the
requirements.”**

Another possible method of ensuring enforce-
ability against parties not involved in original CBA
negotiations is to embody the contract provisions in
real covenants attached to the land.* This approach
was discussed in one of the few court decisions to
have involved CBA-like agreements, Riverside South
Planning Corp. v. CRP/Extell Riverside, LP.*® The
case involved an incorporated coalition attempting
to enforce an agreement that gave it the ability to
specify certain design guidelines as part of a develop-
ment plan for the project.*” Originally negotiated by
Donald Trump, title to the property was subsequent-
ly transferred to another developer. While the court
ultimately held that the agreement was expired, and
thus unenforceable, it suggested that real covenants
running with the land may have altered the result,
were it not for the fact that the contract specifically
stated that no such covenants would be recorded.*

The Riverside South case provides a clear example
of the importance of including strong enforceability
language in CBAs. The contract at issue had a term
of only 10 years, which, in the words of the lower
court, was “an inconceivably short amount of time
within which to develop a project as large as River-
side South.”* Despite the coalition’s likely intentions,
however, the court made it abundantly clear that it
would not, “in the guise of interpreting a contract,
add or excise terms or distort the meaning of those
used to make a new contract for the parties.”*’

Oversight

CBAs are usually applicable for a term of about 30
years, and given this timeframe, they must contem-
plate some sort of monitoring and oversight process
to ensure the continuance of ongoing benefits. Most
CBAs establish some sort of advisory or monitor-
ing committee to oversee project implementation, as
well as requirements that the developer submit com-
pliance information on a regular basis.’! Where a

CBA is incorporated into a development agreement,
oversight may be easier because it can be handled
by government entities (assuming the political will-
power to do so), but the coalition generally retains
some role.’> Public oversight mechanisms have also
been included in a few CBAs.*

Remedies

In order to be effective, CBAs must also provide
for appropriate remedies in the case of default. CBA
advocates have counseled coalitions to insist upon
contract language authorizing the courts to grant
specific performance, rather than monetary damages,
reasoning that “community groups will generally be
more concerned with ensuring that promised benefits
are in fact provided.”>*

But specific performance may be an unobtainable
remedy if a development project is canceled or sig-
nificantly scaled back due to unforeseen events; con-
struction jobs and affordable housing, for example,
simply cannot be provided if there is no development
project. The recent economic crisis has brought this
concern to the forefront, with a few pending projects
covered by CBAs having been canceled or rumored to
be threatened.”> Although contract law usually does
not excuse performance based on changed economic
circumstances,’® under extraordinary circumstances
it is possible that a court could hold economic events
to constitute a frustration of purpose.’”

Some CBAs include provisions specifically address-
ing the possibility that a project will be indefinitely
delayed or unilaterally modified by the developer.*®
Where these provisions are included, the developer
is generally permitted to walk away from the CBA
before any benefits have accrued to the community.
Given such contract terms, it may be appropriate
for CBA coalitions to consider negotiating for lim-
ited liquidated damages to cover their operational
expenses if the contract is not implemented, while
still insisting on specific performance for breaches of
implemented CBAs. Another possibility would be for
CBAs to require a developer to post a performance
bond at the time of signing.

Conclusions

CBAs hold great promises for communities, de-
velopers, and local governments, but their complex
nature and the lack of relevant case law or legisla-
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tion leaves a variety of legal questions open. Never-
theless, precise contract drafting can help to allevi-
ate most legal concerns related to the enforceability
of CBAs. Contracts should include clear recitals of
consideration, government officials should be aware
of exactions doctrines and perceived problems with
their involvement in CBAs, contracts should specify
whether enforcement is available to any third party
beneficiaries, they should include clear and definite
language binding the developer’s tenants, contrac-
tors and assigns, and provisions should be included
regarding oversight and remedies. With these con-
siderations in mind, both coalition groups and de-
velopers can help to ensure that CBA obligations are
definite and enforceable.
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of a political process and whatever legal status they
may have over time we don’t know yet,” said Wil-
liam Valletta, a former general counsel for the New
York City planning department. Contracts, he said,
only make sense ‘when something is given up on
both sides. What is the community giving up in or-
der to take part in the agreement? Presumably, they
can’t sell their vote or their participation in democ-
racy.””).

17A Am. Jur. 2d Contracts § 114.

Hakim v. Payco-General American Credits, Inc., 272
F.3d 932, 935-936, 87 Fair Empl. Prac. Cas. (BNA)
555 (7th Cir. 2001) (some brackets in original)
(quoting Intamin, Inc. v. Figley-Wright Contractors,
Inc., 605 ESupp. 707 (N.D. Ill. 1985). See also 17A
Am. Jur. 2d Contracts § 124 (“Where a party con-
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undisturbed, unless there is evidence of fraud.”).

See, e.g., Peninsula Compost Co. CBA, supra note
12, at VIII (obligating the coalition members to “ac-
tively support [Peninsula Compost Co.] in all of its
permitting and business activities with all local, City,
State, and Federal permitting agencies”); Ballpark
Village CBA, supra note 13, at § 8.1 - 8.2 (requiring
each coalition member to send a letter of support to
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Mills CBA, supra note 16, at Art. 11 (requiring the
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coalition representatives to attend).

Ballpark Village CBA, supra note 13, at § 8.3 (pro-
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supra note 16, at Art. 11 (same).

See, e.g., Atlantic Yards CBA, supra note 17, at §
III (designating implementation roles for each of the
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See Lewis & Henkels, Good Neighbor Agreements:
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lation did not permit the government to condition a
residential development permit on the dedication of
a beach easement to allow pedestrians to cross over
the property from one public beach to another; the
two interests were not sufficiently related).
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Here, 59 Wash. & Lee L. Rev. 373, 390-394 (2002)
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ment Solution: Bargaining for Public Facilities After
Nollan and Dolan, 51 Case W. Res. L. Rev. 663,
692 (2001) (“The question is whether the local gov-
ernment may go further since the development ...
agreement is indeed a voluntary agreement which
neither government nor landowner is compelled to
either negotiate or execute. So long as the agreement
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yes.”).

In New York, for example, Community Board 9
helped to establish a local development corporation
(LDC) to negotiate a CBA for the proposed expan-
sion of Columbia University, the city appointed an
attorney to assist the LDC, and the city economic
development corporation contributed $350,000
to pay for a mediator and other expenses. Salkin
&Lavine, Negotiating for Social Justice and the
Promise of Community Benefits Agreements: Case
Studies of Current and Developing Agreements, 17
J. Aff. Housing & Comm. Dev. L. 113, 123-124,
and n.99 (2008). Elected officials in Pittsburgh
helped to convince the Pittsburgh Penguins to ne-
gotiate a CBA for the team’s new stadium even after
the development plans were approved by the plan-
ning commission. Salkin & Lavine, supra at 127.
Eventually, the city and county agreed to contribute
a significant amount of funding for the CBA’s provi-
sions as a means of convincing the parties to finalize
the agreement. See Mark Belko, Hill District leaders
see a new beginning as arena agreement is signed,
Pittsburgh Post-Gazette, Aug. 20, 2008, available at
http://www.post-gazette.com/pg/08233/905581-53.
stm. While in reality the government officials in each
of these cases may have had a somewhat overbear-
ing influence on the CBA negotiations, some of the
techniques that they used, such as hiring mediators,
providing neutral space for negotiations, and offer-
ing discretionary financial incentives, represent non-
coercive, facilitative approaches.

In Milwaukee, the county government passed a reso-
lution requiring CBA provisions to be included in
RFPs for county-owned parcels made available when
a freeway spur was torn down. Park East Redevel-
opment Compact, available at http://www.commu-
nitybenefits.org/article.php?id=593. The Atlanta
Beltline Project, which provides funding incentives
through tax allocation district bond proceeds, simi-
larly involves a city resolution to include CBA pro-
visions in agreements for selected projects. City of
Atlanta, Ord. 05-O-1733, § 19, available at http:/
www.apps.atlantaga.gov/citycouncil/2005/images/
adopted/1107/0501733.pdf.

Gross, Community Benefits Agreements: Definitions,
Values, and Legal Enforceability, 12 Aff. Housing &
Comm. Dev. L. 35, 45(2008).
Gross, Community Benefits Agreements: Definitions,
Values, and Legal Enforceability, 12 Aff. Housing &
Comm. Dev. L. 35, 45 (2008).
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countable (Good Jobs First 2005) at 23, available at
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likely to be found to be an intended third party ben-
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better chance of demonstrating standing to sue if the
employer failed to honor a local hiring provision in
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ing enforcement of a CBA provision with more dis-
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492, 72 S.E.2d 881, 31 L.R.R.M. (BNA) 2599, 22
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sors and assigns, any rights or remedies under or by
reason of this Agreement.”); Cooperation Agree-
ment Los Angeles International Airport Master Plan
Program, § 1.1 (“This Agreement has no third party
beneficiaries and no one other than the Parties shall
have any rights to enforce any of the obligations cre-
ated in this Agreement.”), available at http://www.
laxmasterplan.org/commBenefits/pdf/LAX Coop-
erationAgreemt 120804.pdf; Atlantic Yards CBA,
supra note 17, at XIV.H.

The Ballpark Village CBA, for example, makes pro-
visions for covered employees to sue for violations
of the wages and benefits section. Ballpark Village
CBA, supra note 13, at § 4.1.3.

Gross, LeRoy & Janis-Aparicio, Community Ben-
efits Agreements: Making Development Projects Ac-
countable (Good Jobs First 2005) at 71, available at
http://www.goodjobsfirst.org/pdf/cba2005final.pdf.
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American Chamber of Commerce, the Jackson Place
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52.

53.
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Community Council, Hod Carriers and General
Laborers Union Local 242 and Developers at para.
37 (stating that “[t]he obligations of Developers set
forth herein shall constitute covenants running with
the Project Site for the life of the Project”) [hereinaf-
ter Seattle Goodwill CBA].

Riverside South Planning Corp. v. CRP/Extell Riv-
erside, L.P, 60 A.D.3d 61, 869 N.Y.S.2d 511 (1st
Dep’t 2008). The development plans “focused on
environmental sustainability and design criteria for
the buildings and called for parks, open spaces and
public arts programs.”

Riverside South Planning Corp., 60 A.D.3d at 62.
Riverside South Planning Corp., 60 A.D.3d at 68.

Riverside South Planning Corp., 60 A.D.3d at 66
(quoting 2008 N.Y.Slip Op. 30836[U]).

Riverside South Planning Corp., 60 A.D.3d at 66
(quoting 2008 N.Y.Slip Op. 30836[U]).

See generally Salkin & Lavine, Understanding Com-
munity Benefits Agreements: Equitable Develop-
ment, Social Justice and Other Considerations for
Developers, Municipalities and Community Organi-
zations, 26 J. Envtl L. 291, 324 (2008).

See, e.g., Pacoima Plaza CBA, supra note 14, at X
(providing for a “community oversight committee,”
to be composed of government official and coalition
representatives, with the ability to compel meetings
with the developer as frequently as once every quar-
ter and to access the site); Staples CBA, supra note
4, at XI (establishing an advisory committee to be
made up of representatives of the developer and co-
alition, to meet quarterly).

See, e.g., Peninsula Compost Co. CBA, supra note
12, at VI.A. (establishing a community hotline to re-
port complaints about violations of the CBA’s traffic
provisions).

See Gross, LeRoy & Janis-Aparicio, Community
Benefits Agreements: Making Development Projects
Accountable (Good Jobs First 2005) at 72-73, avail-
able at http://www.goodjobsfirst.org/pdf/cba2005fi-
nal.pdf.

The Dearborn Street Goodwill redevelopment proj-
ect, for example, was canceled in April, 2009, due to
the developer’s economic problems. Emily Heffter,
$300M project at Seattle Goodwill site cancelled,
The Seattle Times, Apr. 24, 2009, http://www.seattle-
times.nwsource.com/html/localnews/2009116421
webgoodwill24.html. And in New York, there has
been speculation about whether the proposed At-
lantic Yards project will be built as originally en-
visioned, and whether it will provide the benefits,
such as affordable housing, that are promised in the
CBA. While the developer maintains that it has the
resources to outlast the current economic down-
turn, it is likely that the promised housing will not
be completed according to the project’s timeline. See
Norman Oder, Atlantic Yards Report, At conference
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call, Forest City executives say “we are prepared to
move forward” on Atlantic Yards arena, Mar. 31,

20009, http://www.atlanticyardsreport.blogspot.

56. See,e.g., U.S. v. Great Plains Gasification Associates,
819 E2d 831, 4 U.C.C. Rep. Serv. 2d 1442 (8th Cir.
1987) (refusing to excuse breach because “the par-
ties clearly contemplated the likelihood of changing
economic conditions including fluctuation in fuel
prices, and such fluctuation was not the kind of
completely unforeseeable event required to invoke
the doctrine of frustration of purpose.”)

57. See generally 17A Am. Jur. 2d Contracts § 651
(“The doctrine of commercial frustration is based
upon the fundamental premise that relief should be
given where the parties could not reasonably have
protected themselves by the contract’s terms against
contingencies that later arose. The essential elements
of the defense of frustration of purpose are frustra-
tion of the principal purpose of the contract, the
frustration being substantial, and the nonoccurrence
of the frustrating event was a basic assumption on
which the contract was made. Accordingly, it has
been held that an event that substantially frustrates
the objects contemplated by the parties when they
made the contract excuses a failure to perform it.”).

58.  See, e.g., Seattle Dearborn CBA, supra note 46, at
para. 42 (allowing the CBA to be indefinitely sus-
pended, or to be terminated if the developer aban-
dons the project); Atlantic Yards CBA, supra note
17, at IILLH. (permitting the developers to unilater-
ally “change the Development Phases in their sole
discretion prior to commencement of the first De-
velopment Phase; provided that they shall provide
advance notice to the Executive Committee as soon
as reasonably practicable.”).

Recent Cases

California Court of Appeals rules certificate
of compliance is properly denied for a lot in
a 1909 subdivision.

Antiquated subdivisions—those recorded years
ago under earlier subdivision laws—can be problem-
atic for communities today. In California, the Subdi-
vision Map Act provides a mechanism for a property
owner to seek a certificate of compliance for a parcel
or parcels in an antiquated subdivision.

In 1909, the “Wm. Pierce Subdivision No. 1”
map was recorded in Solano County, pursuant to
the 1907 statewide subdivision map law. The cur-

rent owner was denied a certificate of compliance
from the Board of Supervisors in 2006. The board
directed staff “to only approve those maps filed af-
ter the 1929 Map Act,” the first modern subdivision
law in California. The trial court ordered the coun-
ty to issue the certificate, concluding that the 1909
parcel was grandfathered under Government Code

§66499.30, subd.(d).

The court of appeals reversed. The current grand-
father provision applies to a parcel in “compliance
with or exempt from any law (including a local or-
dinance), regulating the design and improvement
of subdivisions in effect at the time the subdivision
was established.” The court concluded there were
no laws in 1909 “regulating the design and improve-
ment of subdivisions” and so this parcel could not be
grandfathered.

The owner argued that the Subdivision Map Act
does not authorize the county to deny a request for
a certificate of compliance because of the mandato-
ry “shall” contained in the statute. He believed the
county could only approve or conditionally approve
the certificate of compliance. The court rejected that
interpretation and ruled an application for certificate
of compliance may be denied “where the effect of
issuing a certificate would be to effectively subdivide
the property without complying with the Act.” Aber-
nathy Valley, Inc. v. County of Solano, 173 Cal. App.
4th 42, 2009 WL 1027185 (1st Dist. 2009).

Idaho Supreme Court reverses district court’s
decision to grant "after-the-fact” variances
for decks built on waterfront property.

Two couples built their decks without obtain-
ing variances or building permits. Their properties
are located on Coeur d’Alene Lake, each with 100
feet of frontage and only accessible from the water
because of the steep and rocky terrain. The Army
Corps of Engineers first notified them of problems
in June 2005 and then Kootenai County issued code
violation notices. The couples applied for variances
from the county’s twenty-five foot front setback re-
quirement, but the hearing examiner recommended
the requests be denied because the “variances would
be in conflict with the public interest.” The Board
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of Commissioners conducted a hearing in June 2006
and denied the variance requests.

The district court allowed the couples to augment
the record to include information about another
variance application for a staircase built without a
building permit and in violation of the setback re-
quirements, but which the board approved. Follow-
ing oral argument, the district court concluded the
couples would suffer an undue hardship with the lit-
eral enforcement of the setback requirement, and the
board’s decision was arbitrary and capricious.

The state’s highest court reversed in favor of the
county. The district court erred when it allowed
the record to be augmented and that decision was
prejudicial to the county. The board’s decision was
valid under state law and it was not acting outside
the scope of its authority when it denied the variance
requests. The court examined the board’s findings
and the testimony of the commissioners during the
public hearing. “The board was clearly concerned
with legitimizing the construction of structures that
are in clear violation of county ordinances ... and
determined that granting the variances on these ex-
isting structures would not be in the public inter-
est.” The district court’s award of attorney fees was
also reversed. Wobrle v. Kootenai County, 2009 WL
987410 (Idaho 2009).

Dismissal of second pro se civil rights com-
plaint elicits warning of Rule 11 sanctions.

Owner of Lot 15A in the Cayo Costa subdivision
on the Gulf of Mexico, adjacent to land claimed for
the creation of Cayo Costa State Park filed a pro se
complaint in federal district court alleging, among
other things, an unconstitutional taking due to the
creation of the state park on part of his property, and
destruction of his land through the failure to prevent
fires during a drought, in violation of the Takings
and Due Process Clauses. A similar complaint was
filed in January 2008 concerning the same property
and nearly identical allegations, with the exception
of the April 2008 fire. One new appellant was added
to the current case.

The district court dismissed the first complaint for

lack of subject matter jurisdiction and failure to state
a claim. The Eleventh Circuit affirmed. Busse v. Lee

County, Florida, 2009 WL 549782 (11 Cir. 2009).
The second action fared no better. The pro se appel-
lant filed multiple motions to recuse the district judge
because he had ruled against him in the first case,
and argued the judge must be biased. After refusing
to recuse himself, the district judge was asked by one
of the appellees to sanction the owner pursuant to
Federal Rule of Civil Procedure 11(c). The court de-
nied the motion but warned the owner that he might
be sanctioned in the future if he filed another com-
plaint with similar allegations.

The Eleventh Circuit affirmed the dismissal for the
same reasons given in its first opinion. After review-
ing those reasons, the court concluded the district
court did not abuse its discretion in refusing to re-
cuse himself, but the issue about Rule 11 sanctions
was closer. The district court was in the “best posi-
tion to determine whether Rule 11 sanctions were
appropriate” after being “intimately familiar with
the appellants’ claims in both cases and their conduct
throughout the litigation.” Prescott v. Florida, 2009
WL 1059631 (11" Cir. 2009).

Appellate Court of lllinois concludes village's
impact fees are void.

The village ordinance requires developers to pay
impact fees as a condition of obtaining a building
permit. A homebuilder obtained 43 building permits
from the village between 1988 and 1997, and sought
a refund for the impact fees it paid for 19 building
permits between 1993 and 1997. The village ordi-
nance states the impact fees will be used for the “ac-
quisition, maintenance, preservation, and operation
of open space” (emphasis added). The homebuilder
argued, among other things, that the state law au-
thorizes the village to collect impact fees for school
grounds, but impact fees are not authorized for the
school district’s general operation funds. The trial
court decided the village impact fee ordinance was
unenforceable and awarded judgment in his favor in
the amount of $114,700.

The appellate court affirmed, holding that the vil-
lage had exceeded its authority when it enacted ordi-
nances assessing school impact fees. The Rosen test
requires that the impact fees must be within the statu-
tory grant of power to the municipality, and must be
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“specifically and uniquely attributable” to the devel-
oper’s activity. Rosen v. Village of Downers Grove,
19 1ll. 2d 448, 453, 167 N.E.2d 230 (1960). In this
case, the use of impact fees for funding the general
school operations was not authorized by sec. 11-12-
5 Tllinois Municipal Code. The flat fee was not spe-
cifically and uniquely attributable to the developer’s
building activity but applied across the board to all
building permits regardless of the development’s im-
pact. Raintree Homes, Inc. v. Village of Long Grove,
2009 WL 1040296 (1ll. App. Ct. 2d Dist. 2009).

Minnesota Court of Appeals affirms city’s
denial of LED sign permit.

The sign company has a nonconforming use per-
mit for its sign lit by external lights. The use of in-
ternal light emitting diode (LED) lights on the sign
violates the city’s sign code. The company challenged
the planning commission’s denial of its application to
add LED, but the trial court granted summary judg-
ment in favor of the city. The company argued that
the city’s sign code illumination standards should not
apply to it because the city failed to acquire a “stat-

utorily-mandated” certification from the state pursu-
ant to Minn. R. 8810.1400 (2007) which requires
the state commissioner of transportation to certify
local zoning requirements that deviate from the state
zoning requirements.

The Minnesota Court of Appeals affirmed, not
finding the company’s arguments persuasive. First,
the state law prohibits signs which have “distracting,
flashing or moving lights so designed or lighted as to
be a traffic hazard” and provides a conflict of laws
provision that defers to the local sign code if it is
more restrictive than the state law. Second, the court
rejected the company’s argument that the city does
not have the authority to regulate its nonconforming
sign because “billboards” are not specifically men-
tioned on a table in the sign code. The court also
rejected the company’s argument that the city’s light-
ing restrictions are improperly motivated entirely by
aesthetics. The sign code’s stated purpose includes
both aesthetics and public safety, but the court noted
that “aesthetics are a valid purpose for enacting a
zoning ordinance.” Clear Channel Outdoor, Inc. v.
City of Arden Hills, 2009 WL 1119238 (Minn. Ct.
App. 2009).
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