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U.S. Supreme Court Upholds Use of Eminent Domain
for Economic Development and Spurs a Firestorm
of Legislative Activity to Limit Such Authority

By Patricia E. Salkin

Introduction

On June 23, 2005, the
U.S. Supreme Court handed
down a long-awaited deci-
sion in the controversial
Connecticut eminent
domain case that chal-
lenged the constitutional
authority of state and local
governments to exercise the
power of eminent domain
for economic development
purposes absent a finding of blight. In affirming a
March 2004 decision of the Connecticut Supreme
Court,! the U.S. Supreme Court in a 5-4 decision in
Kelo v. City of New London,? confirmed that the goal of
economic development can be a valid “public pur-
pose” to justify the use of eminent domain under the
Fifth Amendment. In reaching this conclusion, the
Court relied on its precedent in Berman v. Parker3 and
Hawaii Housing Authority v. Midkiff,* noted that the
phrase “public use” cannot be defined rigidly, and
expressed deference to the decision of legislative
bodies in making these determinations.

Background—The New London Economic
Development Plan
The New London Development Corporation

(hereinafter referred to as “Development Corpora-
tion”), a private, non-profit economic development

corporation was established in 1978 to assist the City
of New London in planning for economic develop-
ment.> The State Bond Commission authorized
bonds in 1998 to support, among other things, plan-
ning activities in the Fort Trumbull area of the city
and property acquisition to be undertaken by the
Development Corporation.t In February 1998, Pfizer,
Inc. announced that it was developing a global
research facility on a site adjacent to the Fort Trum-
bull area.” In April 1998, the City gave initial
approval for the preparation of a development plan
for the Fort Trumbull area, and one month later the
City authorized the Development Corporation to
proceed.8 In June 1998, the City conveyed to Pfizer
the New London Mills site.?

In July 1998, a consulting team began working
on the development plan for New London.10 The
development plan area consists of approximately 90
acres on the Thames River, adjacent to the proposed
Fort Trumbull State Park and the Pfizer facility,
which opened in June of 2001.11 The area consists of
about 115 lots, including both residential and com-
mercial uses.12 In its preface to the development
plan, the Development Corporation stated that its
goals were to create a development that would com-
plement the Pfizer facility, create jobs, increase tax
and other revenues, encourage public access to the
waterfront and work towards revitalization of the
city.13 The development plan organized the land area
into seven parcels of land, and planned to retain
ownership of the land and lease parcels to private



developers, requiring that developers comply with
the terms of the development plan.14

The development plan was expected to generate
a significant number of jobs,!> and tax revenue for
the City.1e With the exception of the new Pfizer facili-
ty that had recently been built, the City had experi-
enced major economic declines with the loss of
almost 2,000 government jobs in 1996, and the state
had designated the City as “distressed.”1” The City
approved the development plan in January 2000, and
authorized the Development Corporation to acquire
properties within the development area.!8 In October
2000, the development corporation voted to use the
power of eminent domain to acquire properties with-
in the development area whose owners had not been
willing to sell, and in November 2000 they filed con-
demnation proceedings that led to the litigation.1?

The Connecticut Supreme Court Ruling

Finding that in each case, the Development Cor-
poration had proper authority to institute condemna-
tion proceedings, the State Supreme Court held that
the public use clauses of the Connecticut and federal
constitutions (which are identical) authorize the exer-
cise of eminent domain power in furtherance of a
significant economic development plan that will
result in benefits to the distressed city.20

In addressing first the constitutionality of Chap-
ter 132 of the Connecticut General Statutes that
authorizes the use of eminent domain for private
economic development,?! the Court noted a history
of taking a “flexible approach to the construction of
the Connecticut public use clause.”?2 Citing to earlier
precedent?’ to define what is meant by a “public
use,” the Court reiterated, “/Public use’” may there-
fore well mean public usefulness, utility or advan-
tage, or what is productive of general benefit; so that
any appropriating of private property by the state
under its right of eminent domain for purposes of
great advantage to the community, is a taking for
public use.”2* The Court went on to uphold the def-
erential approach that is afforded to legislative decla-
rations of public use, noting that it is difficult to
draw a precise line between what is a public use and
what is a private use, preferring to follow precedent
stating that “The power requires a degree of elastici-
ty to be capable of meeting new conditions and
improvements and the ever increasing necessities of
society.”?> The Court also noted that prior Connecti-
cut case law stands for the proposition that when the
government exercises its eminent domain power and
allows the land to be sold or leased to private devel-
opers, so long as the initial public purpose for the
action was for a public use, that same public use con-
tinues after the property is transferred to private per-

sons.26 Furthermore, the Court noted that any benefit
to the private developer is secondary to the public
benefit that results from economic growth and com-
munity revitalization.?” The Court concluded that
where the legislative body has rationally determined
that an economic development plan will promote
significant economic development, this constitutes a
valid public use for the exercise of the eminent
domain power under both the state and federal con-
stitutions.?8 In addressing concerns over the potential
for abuse as to what constitutes a valid public pur-
pose, the majority concluded “that responsible judi-
cial oversight over the ultimate public use question
does much to quell the opportunity for abuse of the
eminent domain power.”2

The Court also concluded that a valid public
purpose is not defeated when the condemnation plan
includes a transfer of land to private entities.30 Not-
ing that integral to the plan was Pfizer’s decision to
locate in the town, the Court relied on testimony
from the record below that Pfizer was key to the plan
as it was unusual for a major employer to move into
a “brown site” in a major urban area, and that this
offered a unique opportunity to the City to take
advantage of a number of things that would happen
at the site as a result of this move.3! In upholding the
trial court’s determination that “in the context of
severe economic distress faced by the city, with its
rising unemployment and stagnant tax revenues, the
benefits to the city will outweigh those to Pfizer,”32
the Court determined that the takings were not pri-
marily intended to benefit a private party.33 In fact,
the Court noted in response to criticism that the City
responded to Pfizer’s specific development require-
ments, that “had the development corporation failed
to consider demands by the Pfizer facility, its plan-
ning would have been unreasonable.”34 The Court
makes clear that their holding does not give a license
for eminent domain simply for the purpose of
greater tax revenues, but that rather, “rationally con-
sidered municipal economic development projects
such as the development plan in the present case
pass constitutional muster.”3

The Court next rejected plaintiffs’ claim that the
condemnation must fail as there was no assurance of
future public use.3¢ In upholding the trial court’s
finding that the city’s lack of future involvement
does not mean that the development corporation and
the developers are not bound to use the property in
accordance with the approved plan, the Court relied
on the existence of sufficient written agreements to
this effect.3” The Court also upheld the City’s delega-
tion of the eminent domain power to the develop-
ment corporation finding that the development cor-
poration is the statutorily authorized agent for the
implementation of the development plan, a valid
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public purpose, and that the development corpora-
tion is not acting to further its own operations.38 In
applying a three-prong test: 1) whether the entity is a
private entity; 2) whether a public purpose is being
advanced; and 3) where the benefit of the property
taken is considered to be available to the general
public,?® the court noted that there was no disagree-
ment over the private entity status of the develop-
ment corporation; that the public purpose was
advanced by giving the development corporation
authority to acquire property to implement the
development plan; and that the public as a whole
benefits from the actions of the private development
corporation who turns the property over to private
developers and tenants.40

The U.S. Supreme Court

The U.S. Supreme Court granted review in Sep-
tember 2004 to determine “whether a city’s decision
to take property for the purpose of economic devel-
opment satisfies the ‘public use’” requirement of the
Fifth Amendment.”4! Answering this question affir-
matively, the Court placed great emphasis on the fact
that a public planning process was employed, noting
that the eminent domain takings here were “execut-
ed pursuant to a ‘carefully considered” development
plan...”42

The Supreme Court also rejected the notion that
the phrase “public use” must be equated with “use
by the public,” and relying on Hawaii Housing
Authority v. Midkiff,*3 stated that the “court long ago
rejected any literal requirement that condemned
property be put into use for the general public.”4
Writing for the majority, Justice Stevens explains that
by the close of the 19th Century, the Court
“embraced the broader and more natural interpreta-
tion of public use as “public purpose.””4> Turning to
the question of whether the City’s redevelopment
plan is a valid public purpose, the Court acknowl-
edged that over the years it has recognized that the
needs of society have varied and have evolved over
time to reflect changing circumstances, and that
“public use jurisprudence has widely eschewed rigid
formulas and intrusive scrutiny in favor of affording
legislatures broad latitude in determining what pub-
lic needs justify the use of the takings power.”46

Justice Stevens mentions numerous times the fact
that the city had a plan, that the plan was compre-
hensive, and that it was developed using a thorough
deliberative process. He concludes that “Because that
plan unquestionably serves a public purpose, the
takings challenged here satisfy the public use
requirements of the Fifth Amendment.”4”

In addressing the use of a local development cor-
poration to implement and execute the economic

development plan, Stevens quotes from Berman v.
Parker that, “We cannot say that public ownership is
the sole method of promoting the public purposes of
community redevelopment projects.”48 Further, the
Court rejected the petitioners” argument that the gov-
ernment should have to prove with “reasonable cer-
tainty” that the redevelopment plan will produce the
expected public benefits. This, said the Court, was
best left to the legislatures and not to the judiciary.

Kelo Attracts Unusual Media Attention

Immediately following the decision, the Institute
for Justice, a self-described Libertarian Law Firm,
along with other organizations sympathetic to the
plight of Suzette Kelo and others similarly situated,
launched a national media campaign berating the
Supreme Court’s decision. The following admoni-
tions came from Institute staff: “The Court simply
got the law wrong today, and our Constitution and
country will suffer as a result. . . . With today’s rul-
ing, the poor and middle class will be most vulnera-
ble to eminent domain abuse by government and its
corporate allies. The 5-4 split and the nearly equal
division among state supreme courts shows just how
divided the courts really are. This will not be the last
word.”# “It’s a dark day for American homeowners.
While most constitutional decisions affect a small
number of people, this decision undermines the
rights of every American, except the most politically
connected. Every home, small business, or church
would produce more taxes as a shopping center or
office building. And according to the Court, that’s a
good enough reason for eminent domain.”>% Ralph
Nader added that, “The U.S. Supreme Court’s deci-
sion in Kelo v. City of New London mocks common
sense, tarnishes constitutional law and is an affront
to fundamental fairness.”>!

The negative spin, however, was countered by
thoughtful comments from leading land use planners
and attorneys who noted that, “The best protection
from unfair use of eminent domain is a thorough,
open and transparent planning process. The Court
reaffirmed this at the same time it correctly ruled
that the proper place to decide whether eminent
domain should be used or not is in the hands of local
communities, not federal courts.”52 These comments
were echoed by Washington, D.C. Mayor Anthony A.
Williams: “[Eminent domain] has been indispensable
for revitalizing local economies, creating much-need-
ed jobs, and generating revenue that enables cities to
provide essential services. With cities and towns fac-
ing ever-shrinking resources, we need all the help we
can to redevelop our neighborhoods and provide
jobs for our citizens.”53 The Boston Redevelopment
Authority (BRA) noted that economic development
is “an essential public purpose of cities and towns,”
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and that ““While the BRA does not utilize eminent
domain in the same manner as New London, we do
believe that this ruling affirms the importance of
maintaining a strong planning and economic devel-
opment agency to help create and implement the
public vision for growth.”>* University of Chicago
Law Professor Lior Strahilevitz explained that the
decision “. . . means the federal courts are going to
stay out of these disputes except in the most egre-
gious circumstances. Had the court gone the other
way, I think it would have meant the federal courts
would have had their dockets full of challenges to
the exercise of eminent domain.”55

Perhaps Paul Farmer explained it best in a recent
Op Ed:

The Court’s decision did not expand
government power to use eminent
domain. It maintained over 200 years
of practice and relied on over 100
years of precedents. No new tests
were enunciated, no new powers
given to local governments. The
Court affirmed that a thorough and
engaged planning process protects
the values of citizens and their com-
munity. The Court affirmed that
these are local matters, decided with-
in the context of each state’s laws.

Congress Gets Into the Action

Immediately following the Court’s decision,
members of Congress joined the media frenzy declar-
ing war against the use of eminent domain. House
Majority Leader Tom DeLay said that the Supreme
Court’s ruling would go down in history as a traves-
ty as the House of Representatives voted 365-33 to
condemn the decision. The resolution (H.R. 340) was
just the first step. Representative Phil Gingrey intro-
duced the “Protection of Homes, Small Businesses,
and Private Property Act” (H.R. 3087) which pro-
vides that eminent domain powers shall be used
only for “public use,” and the bill specifically pro-
vides that this “shall not be construed to include eco-
nomic development.” A companion bill (S. 1313) was
introduced by Senator John Cornyn.

Representative Bonilla, along with 18 House
cosponsors, introduced H.R. 3405 that would bar fed-
eral economic development assistance to any state or
local government that uses the power of eminent
domain to obtain property for private commercial
development. The bill, known as the “Strengthening
the Ownership of Private Property (STOPP) Act,”
would cut off all federal financial assistance under
any federal economic development program to any

unit of government that uses its eminent domain
power to promote economic development.

The Private Property Rights Protection Act (H.R.
3135) sponsored by Representatives James Sensen-
brenner and John Conyers, would bar the use of fed-
eral economic development funding for any econom-
ic development project where a governmental unit
has used its eminent domain power. The bill has 119
co-sponsors in the House. A bill introduced in the
State of Rhode Island (H.R .6636) asks Congress to
amend the Constitution to address Kelo.

The Impact of Kelo in New York: Will State
Legislation Alter the State of the Law?

Congress is not the only legislative body to
respond, as dozens of proposals have been intro-
duced in statehouses across the country. According
to one count, just weeks after Court handed down
the decision, lawmakers in 28 states have introduced
more than 70 bills with various responses to the use
of eminent domain.5 For example, legislators in
Alabama, California, Florida, Louisiana, Michigan,
New Jersey, Ohio and Texas have currently proposed
or are drafting state constitutional amendments pro-
hibiting the use of eminent domain for private devel-
opment. In Georgia, one bill would prohibit using
eminent domain for the purpose of “improving tax
revenue.” Delaware has legislation to create a task
force in the aftermath of Kelo and it is charged with
making recommendations to restrict eminent domain
for a bona fide public use. A second bill would
require that a public use be described at least six
months before the proposed taking in a planning
document. The Governor in Mississippi created a
task force on eminent domain by Executive order. In
Alabama, one bill would prohibit using eminent
domain for “retail, office, commercial or residential
development.” In addition, two house resolutions
have been introduced to disapprove of the Kelo deci-
sion. A constitutional amendment in Texas would
prohibit “taking private property for the primary
purpose of economic development.” Legislation in
Minnesota would similarly prohibit the use of emi-
nent domain for economic development purposes. A
bill in Massachusetts would also prohibit eminent
domain for economic development unless there is
finding of blight. In New Jersey, lawmakers have
introduced proposals to provide that just compensa-
tion for single-family residences be based on the cost
of comparable relocation properties, and another
approach suggests preventing the use of condemna-
tion to acquire residential properties altogether.

Although the decision in Kelo did not change the
law in New York, the state is not immune from leg-
islative attempts to restrict the ability of local govern-
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ments to exercise this power. Assemblyman Richard
Brodsky announced a proposal that would give
property owners 90 days instead of the current 30
days to appeal condemnations. Brodsky’s proposal
also provides that property owners who are dis-
placed must be paid at least 150 percent of the mar-
ket value of their homes, and the proposal limits the
use of eminent domain to comprehensive economic
development plans that have been discussed in pub-
lic meetings and approved by local legislators.

Another proposal, 5.5936, would allow the use of
eminent domain for economic development only in
blighted areas. Since the decision came down at the
end of the legislative session in New York, it is likely
that this proposal is the first of many to come.

The Future of Eminent Domain

The sky is not falling. Municipal attorneys can
continue to advise their clients that eminent domain
remains available as one of the tools, used appropri-
ately, to enable localities to engage in community
redevelopment. Consistent with the position of the
American Planning Association, eminent domain
should be considered a tool of last resort. Municipali-
ties should look for ways to enable redevelopment
and facilitate land reassembly without the severity of
eminent domain.

Prior to using eminent domain, municipal attor-
neys should ensure that the local government has
engaged in a comprehensive public planning
process, and that the proposed redevelopment plan
has been fully vetted with the impacted communi-
ties. Public notice, education and outreach are critical
components of this process. Careful consideration
must be afforded to issues involving social equity.
Particularly where low-income and minority popula-
tions may be subjected to displacement, government
has a moral responsibility to address relocation
options and to assist in facilitating any necessary
moves. Often, displaced residents are not the
landowners and therefore they may be left with no
financial compensation yet forced to find shelter else-
where.

The next frontier in the eminent domain battle is
likely to bring the subject of fair compensation to the
forefront. Whether fair market value of the property
before the redevelopment takes place is fair and ade-
quate compensation when eminent domain is used is
subject to debate. Assemblyman Brodsky places the
number at 150 percent of fair market value regardless
of the particular situation. Factors—including
longevity of title to the property, whether the proper-
ty is used as a primary residence, the purchase price
(including all expenses), and the estimated value of

the property after the implementation of the redevel-
opment plan—could all become part of a new
method for calculating fair market value. It may be
easy (and perhaps practical) to assign an arbitrary
number as indicative of fair market value, but this
may not always be accurate. Formulas and compen-
sation theories will likely be debated in scholarly cir-
cles and in the courts over the next several years.

In the aftermath of Kelo, the storm may be over
but the dust is still settling. Local governments need
not fear eminent domain, but it should be exercised
with continued discretion, after careful deliberation
and with sensitivity to the community and to indi-
vidual homeowners. While there is no denying that
opponents can point to individual situations where
the eminent domain power was clearly abused by
local governments, the fact remains that these are
exceptions rather than representative of government
actions as a whole. The practice of law in the public
sector is based upon the public trust, and municipal
attorneys must continue to provide advice and coun-
sel to localities consistent with this trust.
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