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Non-Analytical Positives for Drugs in Horse Racing 
 

 

In horse racing, drug positives are the result of a laboratory detecting that a prohibited 

drug was found in a blood or urine sample collected from a horse either before or 

immediately after a race. 

 

In very few cases do you find a racing commission pursuing a trainer, a groom or a 

veterinarian based on circumstantial evidence which does not include a positive finding 

of a drug. Occasionally, an investigator may come upon a horse receiving a milkshake or 

a horse or receiving an injection, and the racing commission may elect to pursue the 

matter.
1
 

 

Yet, in the rest of the sports drug-testing world, non-analytical positives are increasingly 

being accepted as valid. The World Anti-Doping Code now provides for a violation for 

an “attempted use of a prohibited substance or prohibited method.”
2
 Where there is a 

non-analytical positive, the doping can be established “through admissions, third party 

testimony, or other evidence.”
3
  Unlike the analytical positives, the burden of persuasion 

is always on the testing agency to prove intent to use the illegal substance by the athlete. 

The strict liability standard is not applied to non-analytical positives.
4
 

 

This was clearly used in the BALCO cases. “These investigations were based not on 

urinalysis or other physical techniques of doping control but on non-analytical positive 

evidence of e-mail communications, calendars, drug schedules revealing evidence of the 

use by particular athletes of performance-enhancing substances, personal checks from 

athletes to BALCO, and other extrinsic paper evidence.”
5
  

 

In the BALCO cases, information was provided to the United States Anti-Doping Agency 

[USADA] from the United States Senate Commerce Committee.
6
  USADA conducted its 

own investigations relying on “e-mail communications, calendars, drug schedules 

revealing evidence of the use by particular athletes of performance-enhancing substances, 

personal checks from athletes to BALCO, and other extrinsic paper evidence.”
7
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The top sprinter Kelli White, based on the BALCO circumstantial evidence and not a 

positive drug test, agreed to a two year suspension in 2004.
8
 Using the BALCO evidence, 

before the 2004 Olympic Games, five other athletes were suspended from competition by 

the USADA.
9
 For example, the sprinter Tim Montgomery received a two year suspension 

from the Court for Arbitration of Sport for using BALCO-provided performance 

enhancing drugs.
10

 The panel upheld the use of the non-analytical positives. While the 

procedure was not typical of drug positives, the procedure was “not wholly novel.”
11

 The 

panel said in this case – as it said in the case of sprinter Michelle Collins
12

 “The 

straightforward application of legal principles to essentially undisputed facts leads to a 

clear resolution of this matter.”
 13

 

 

In finding Montgomery guilty, the panel noted that it had probably not seen the last of the 

non-analytic positive cases.
14

 It concluded by quoting favorably from the Court of 

Arbitration for Sport’s decision in the Comitato Olympico Nazionalize Italiano case: 

 

“In any event, the undeniable circumstance that the conviction for doping 

offences is more difficult when the evidence is other than positive testing 

must not prevent the sports authorities from prosecuting such offences, as 

already remarked, with the outmost earnestness and eagerness, using any 

available method of investigation.”
15

 

 

These non-analytical BALCO positives are likely to be the wave of the future in 

prosecuting drug cases in athletes. “These cases were revolutionary because of both the 

expansion of the role of anti-doping agencies into investigative areas and also for using 

all evidence available to determine use of a prohibited substance in the absence of a 

traditional positive test. The significance of the BALCO cases is in their potential 

precedent. In these cases, all facts and circumstances were considered even in the absence 

of a positive test. These cases recognized the fact that a positive test does not always tell 

the whole story. If this is the trend in doping, it should lead to more facts and 

circumstances considered even when there is a traditional analytical positive test.”
16
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In short, non-analytical positives have now become standard practice in human athletic 

drug prevention efforts and are considered the wave of the future. Yet, in horse racing, 

these non-analytical positives are considered almost as an afterthought. 

 

This situation may come up fairly quickly in New Jersey. The New Jersey Racing 

Commission had suspended top harness driver Eric Ledford and his father, trainer Seldon 

Ledford for 10 ½ years after they (and two grooms and a veterinarian) had been arrested 

for race-fixing charges that included allegations of blood-doping of horses and possession 

of Aranesp.
17

 There were no positive drug tests. Recently, the Ledfords pleaded guilty to 

possession of the anabolic steroid Equipoise. They were sentenced to one year’s 

probation, and they were not convicted of any race fixing charges. Eric Ledford’s 

attorney stated, “Eric was not charged with having it or even touching it, only with 

knowledge of it being present and not reporting the possession."
18

 

 

Ledford’s attorney also stated, “We're very close to finalizing a deal which hopefully will 

have Eric Ledford back racing in the near future."
19

  This means the matter is returning to 

the New Jersey Racing Commission for its determination. If the Racing Commission 

applied the non-analytical positive treatment, it could use the possession of the aranesp 

and the plea to the Equipoise possession as evidence of non-analytical positives.
20

 Yet, it 

may be that without a formal positive and without a major criminal conviction, the 

Racing Commission could significantly reduce its penalty on Eric Ledford. 

 

The point is that racing commissions, like New Jersey’s, need a specific policy in place 

for non-analytical positives. They could use the results of raids, records of purchases, 

admissions, e-mails, investigations, testimony from others, etc., to establish positives 

even in the absence of a positive test. In all likelihood, non-analytical positives will 

establish far more significant wrongdoing than the normal drug testing incident where the 

trainer or groom administered the wrong medication to the wrong horse on the wrong 

day. The bad guys are invariably ahead of the drug regulators, and by utilizing non-

analytical positive, we might actually catch the evildoers and not just the schmoes. 

 

The process of establishing procedures for non-analytical positives should not involve 

reinventing the wheel. Just apply the World Anti-Doping Code to horse racing. There 

would be no presumptions of trainer responsibility. The racing commission would have 

to prove the positive by a fair preponderance of the evidence.
21

 It could bring in all 
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manner of circumstantial evidence to establish the positives, and it could be applied not 

merely to trainers but to every licensee involved with caring for the horse. 

 

If there is anything that the Association of Racing Commissioners and the Racing 

Medication and Testing Consortium should be working together on, it is a policy for 

authorizing racing commissioners to pursue non-analytical positives. 


