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Zoning and
Land Use
Planning

Patricia E. SALkiN®

U.S. Supreme Court’s
2004 Term Includes
Significant Land Use
Decisions with a Trilogy
of Takings Cases

Introduction

Land use lawyers and plan-
ners have had much to read and
debate since May 2005 when
the U.S. Supreme Court started
to hand down a number of an-
ticipated land use related
decisions. This column focuses
on four decisions handed down
during the last six weeks of the
2004 Term addressing the tak-
ings test, eminent domain, ripe-
ness and the tension of state vs.
federal court review of takings
claims, and the Religious Land
Use and Institutionalized Per-
sons Act (RLUIPA). In the
three takings cases (including

eminent domain), the pro-
governmental regulation camp
has claimed victories. The
RLUIPA decision, although
not a land use case, but rather a
prisoner rights case, contains a
footnote of interest to those
involved in planning and zon-
ing that is cause for some opti-
mism (whether this is real or
misplaced will have to wait for
a future Court term). Clearly,
the most controversial of the
decisions, evident from the re-
sulting media frenzy, is the rul-
ing on eminent domain. Each
of these cases is discussed
below.

Takings Test is Clarified:
Agins is Dead

Although not a land use case
per se, the U.S. Supreme Court
was called upon to apply a Fifth
Amendment regulatory takings
analysis to determine whether
a Hawaii statute designed to
limit the rent that oil companies
could charge to dealers who
lease service stations owned by
the companies in order to pro-
tect independent dealers and
resulting from concerns over
the effects of market concentra-
tions on retail gasoline prices

*Patricia E. Salkin is Associate Dean and Director of the Government Law
Center of Albany Law School. She Chairs the Amicus Curiae Committee of
the American Planning Association, which submitted a brief in the Kelo case

in support of the City of New London.
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ZONING AND LAND USE PLANNING

effected an unconstitutional
taking.

In Lingle v Chevron, U.S.A.,
Inc.," the Court’s opinion began
with a reminder that the Tak-
ings Clause ‘* ‘does not pro-
hibit the taking of private prop-
erty, but instead places a
condition on the exercise of
that power’,”” and that ‘it ‘is
designed not to limit the gov-
ernmental interference with
property rights per se, but
rather to secure compensation
in the event of otherwise proper
interference amounting to a
taking.’’ (citing to First English
Evangelical Lutheran Church
of Glendale v. County of Los
Angeles, 482 U.S. 304, 314-
315 (1987)).

The Court noted that there
are two categories of takings
that will generally be deemed
to constitute per se takings un-
der the Fifth Amendment: 1)
where the government action
constitutes a physical invasion
(e.g., Loretto v. Teleprompter
Manhattan CATV Corp., 458
U.S. 419); and 2) where a regu-
lation denies an owner of all
economically viable use of his/
her property (e.g., Lucas v.
South Carolina Coastal Coun-
cil, 505 U.S. at 1019). Where
the government action does not
fall into either of these two cat-

245

egories, the Court states that
regulatory takings challenges
are governed by the standards
or factors set forth in Penn
Central Transp. Co. v. New
York City, 438 U.S. 104 (1978)
(“‘[t]he economic impact of the
regulation on the claimant and,
particularly, the extent to which
the regulation has interfered
with distinct investment-
backed expectations.’’; ‘‘the
character of the government
action’’).

In reviewing its holding in
Agins v. City of Tiburon, 447
U.S. 255, a case involving a
facial takings challenge to cer-
tain municipal zoning ordi-
nances, the Court noted that its
holding (that ‘‘[t]he application
of a general zoning law to par-
ticular property effects a taking
if the ordinance does not sub-
stantially advance legitimate
state interests’’) was derived
from due process, not takings
precedents. Writing for a unan-
imous Court, Justice O’Connor
noted that “‘[a]lthough Agins’
reliance on due process prece-
dents is understandable . . .,
the language the Court selected
was regrettably imprecise.’’
After explaining in greater de-
tail the historical precedents
leading up to the Agins analy-
sis, Justice O’Connor declared

"Lingle v. Chevron USA, Inc., 125 S. Ct. 2074, 2005 WL 1200710 (U.S.

2005).
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3

that with respect to the ‘‘sub-
stantially advances’’ inquiry, it
“‘is not a valid method of dis-
cerning whether private prop-
erty has been ‘taken’ for pur-
poses of  the Fifth
Amendment.”’

The Court explained that the
‘‘substantially advances’’ in-
quiry fails to consider the mag-
nitude or character of the bur-
den that a particular regulation
imposes upon private property
rights nor does it provide infor-
mation about how a regulatory
burden is distributed among
property owners. Rather, the
inquiry probes the regulation’s
underlying validity. This, said
the Court, is ‘“prior to and dis-
tinct from the question whether
a regulation effects a taking, for
the Takings Clause presup-
poses that the government has
acted in pursuit of a valid pub-
lic purpose.”’

Before concluding its opin-
ion, the Court took the time to
state that this holding does not
disturb any of the Court’s prior
holdings, and that although a
number of takings and exac-
tions cases cited to Agins, such
reference was in dicta only.

2125 S. Ct. 2491 (2005).

Ripeness

In San Remo Hotel, L.P. v.
City and County of San Fran-
cisco,? the Court reviewed the
rules for ripeness in getting a
takings claim into federal court.
The leading case on ripeness,
Williamson County Regional
Planning Commission v. Ham-
ilton Bank of Johnson City,*
requires that claimants must
first obtain a final agency action
(which, for example, may mean
that after being denied a permit,
the petitioner may be required
to seek a variance before ‘‘fi-
nal’’ agency action can be de-
termined) and that claimants
must first exhaust state takings
claims prior to adjudication in
federal court. It is the second
prong of this test that has
caused significant consterna-
tion for those seeking a federal
remedy for alleged regulatory
takings, as it has been near im-
possible procedurally to get the
case into federal court after the
state court has already decided
the same allegation on the same
set of facts.

The claimants in San Remo
challenged a San Francisco or-
dinance designed to address the
demand for affordable rental

473 U.S. 172, 105 S. Ct. 3108 (1985).
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housing in the city.* Specifi-
cally, the San Remo Hotel was
determined to be a ‘‘residential
hotel,”” and the owners sought
designation as a ‘‘tourist
hotel.”’® Under the existing or-
dinance, the hotel was required
to apply for a permit to enable
it to essentially ‘‘convert’’ the
use of the hotel from residen-
tial to tourist.® Because this
would impact on the availabil-
ity of affordable ‘‘residential
rental’’ units, the city ordi-
nance authorized the condition-
ing of the permit on the pay-
ment of an ‘“in lieu”’ fee for the
city’s affordable housing
efforts.” In this case, claimants
were assessed a fee by the City
Planning Commission of
$567,000 before they could ob-
tain the reclassification.® The
City Board of Supervisors re-
jected the claimant’s appeal
that alleged that the require-
ment was unconstitutional and

4125 S. Ct. 2491 (2005).
°Id.
°1d.
Id.
81d.
°Id.
1074,
"rd.
254
Brd.

@DOMINO/VENUS/SUPP04/REALESTATE/LAWJOURNAL/FALL2005 SESS: 1

247

otherwise improperly applied
to their hotel.?

Following the ‘‘final agency
action’’ by the City Board of
Supervisors, the petitioners
took their case first to the Cali-
fornia Supreme Court in March
1993, seeking a writ of
mandamus." In addition, they
filed suit in federal court in
May 1993 alleging violations
of substantive and procedural
due process and facial and as-
applied regulatory takings.'
They sought compensation for
the alleged takings and for their
pendent state claim, which they
had agreed to suspend pending
the federal litigation."? The Dis-
trict Court granted summary
judgment for the City of San
Francisco, determining that the
facial takings claim was un-
timely under the applicable
statute of limitations, and that
the as-applied claim was unripe
under Williamson County."
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On appeal to the Ninth Cir-
cuit, the petitioners asked the
Court not to decide their federal
claims but rather to abstain un-
der the ‘‘Pullman Abstention
Doctrine’’,** as a return to state
court could conceivably moot
the remaining federal
questions. The Ninth Circuit
agreed with respect to the facial
challenge, reasoning that the
claim was ripe the instant that
the city adopted the underlying
ordinance, and that the absten-
tion doctrine was appropriate,
since the case hinged on the
Commission’s zoning designa-
tion of the property as a ‘‘resi-
dential hotel’” rather than a
““tourist hotel’” — which was
the precise subject of the still
pending state mandamus
action.” As to the as applied
challenge, however, the Ninth
Circuit agreed with the District
Court that the claim was not
ripe since the petitioners had
not pursued an inverse con-
demnation proceeding in state
court, and therefore they had
not yet been denied just com-
pensation as required under

Williamson County.*®* A foot-
note in the Ninth Circuit opin-
ion indicated that while the pe-
titioners could raise their
federal claims in state court,
they could also make a reserva-
tion in state court of those fed-
eral claims for the purpose of
retaining a right to return to
federal court for adjudication
of the federal claims.'” This is
the tact that the petitioners os-
tensibly choose to pursue when
they revived their dormant state
case, however they ‘‘advanced
more than just the claims on
which the federal court had
abstained.’’*®

Back in the state courts, the
trial court dismissed the
amended complaint, but the in-
termediate appellate court
reversed.” The California Su-
preme Court reversed and
noted that petitioners had re-
served their federal causes of
action and did not seek relief
for a violation of the federal
constitution; however, the
Court in discussing the Takings
Clause stated, ‘‘we appear to
have construed the clauses con-
gruently . . . ’’, apparently

!4See Railroad Comm’n of Tex. v Pullman Co., 312 U.S. 496 (1941).

15San Remo, 125 S. Ct. 2491.
1074,

'1d. citing, 145 F.3d at 1106, n. 7.
18125 S. Ct. 2491.

1.
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analyzing the takings claim un-
der both the state and federal
constitutions.*® Following the
final state court decision, the
petitioners returned to federal
district court with an amended
complaint.?

The federal district court de-
termined that the facial attack
on the local ordinance was
barred by the statute of limita-
tions and by the general rule of
preclusion, since the state
courts had interpreted the sub-
stantive state takings law coex-
tensively with federal law, and
this issue, then, had already
been decided by the state
courts.?® The Ninth Circuit
Court of Appeals agreed.?

The U.S. Supreme Court af-
firmed the courts below, declin-
ing to carve out an exception to
the full faith and credit statute
““in order to provide a federal
forum for litigants who seek to
advance federal takings claims
that are not ripe until the entry
of a final state judgment deny-
ing just compensation.’’** The
Supreme Court determined that

2014,
2.
214,
21d.
2d.
2Id.
2614,
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although the petitioners could
rely on the Pullman abstention
doctrine to reserve certain
claims for the federal courts,
when petitioners chose to
broaden their state action be-
yond the mandamus request to
also include substantive ‘‘sub-
stantially advances’’ claims,
they ‘‘effectively asked the
state court to resolve the same
federal issues they asked it to
reserve.’’* The Court viewed
the as-applied claims in a simi-
lar light, noting that ‘‘there was
no reason to expect that they
could be relitigated in full if
advanced in the state
proceedings.’’

The petitioners argued, rely-
ing on a recent decision from
the Second Circuit (Santini v.
Connecticut Hazardous Waste
Management Service, 342 F.3d
118 (2003)) that ‘‘federal
courts simply should not apply
ordinary preclusion rules to
state-court judgments when a
case is forced into state court
by the ripeness rule of William-
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son County.”’® The Supreme
Court found the court’s reason-
ing in Santini flawed, as it was
not based upon the full faith
and credit statute nor appli-
cable caselaw (rather, the Su-
preme Court quotes the follow-
ing rationale offered by the
Santini court: ‘‘[i]t would be
both ironic and unfair if the
very procedure that the Su-
preme Court required [plain-
tiffs] to follow before bringing
a Fifth Amendment takings
claim . . . also precluded
[them] from ever bringing a
Fifth Amendment takings
claim.””)* Writing for the ma-
jority, Justice Stevens said,
“‘we have repeatedly held . . .
that issues actually decided in
valid state-court judgments
may well deprive plaintiffs of
the ‘right’ to have their federal
claims relitigated in federal
court . . .. This is so even
when the plaintiff would have
preferred not to litigate in state
court, but was required to do so
by statute or prudential
rules.”’® Justice Stevens went
on to articulate that “‘[t]he rel-
evant question in such cases is

211d.
21d.
.
3074,
3d.
21d.

@DOMINO/VENUS/SUPP04/REALESTATE/LAWJOURNAL/FALL2005 SESS: 1

not whether the plaintiff has
been afforded access to a fed-
eral forum; rather, the question
is whether the state court actu-
ally decided an issue of fact or
law that was necessary to its
judgment.’’* Furthermore, the
majority noted that the Courts
could not carve out an excep-
tion to 28 U.S.C. § 1738, and
that even if there was a laud-
able public policy goal of mak-
ing federal forums available in
these cases, that would be up to
Congress to decide, not the
courts.®® Lastly, perhaps indi-
cating a preference for state
court involvement in land use
matters, Justice Stevens wrote,
““State courts are fully compe-
tent to adjudicate constitutional
challenges to local land-use
decisions. Indeed, state courts
undoubtedly have more experi-
ence than federal courts do in
resolving the complex, factual,
technical and legal questions
related to zoning and land use
regulations.’’

One commentator noted that
this case was remarkable be-
cause the Court went out of its
way to lambaste the Santini de-
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cision which they had previ-
ously declined to review and
because four justices (includ-
ing O’Connor) filed a concur-
ring opinion that urges a new
look at Williamson County.*
The one fact that is certain from
the holding in San Remo is that
it will likely be difficult to re-
serve federal claims in takings
cases in state courts where the
claims are made to meet the
state compensation prong of
the Williamson County test for
ripeness.

Eminent Domain

On June 23, 2005, the U.S.
Supreme Court handed down a
long-awaited decision in the
controversial Connecticut emi-
nent domain case that chal-
lenged the constitutional au-
thority of state and local
governments to exercise the
power of eminent domain for
economic development pur-
poses absent a finding of blight.
In affirming a March 2004 de-
cision of the Connecticut Su-
preme Court,* the U.S. Su-
preme Court, in a 5-4 decision,
in Kelo v. City of New Lon-
don,* confirmed that the goal

251

of economic development can
be a valid ‘“public purpose’’ to
justify the use of eminent do-
main under the Fifth
Amendment. In reaching this
conclusion, the Court relied on
its precedent in Berman v. Par-
ker and Midkiff v. Hawaii
Housing Authority, noted that
the phrase ‘‘public use’’ can-
not be defined rigidly, and ex-
pressed deference to the deci-
sion of legislative bodies in
making these determinations.

Background — The New
London Economic
Development Plan

The New London Develop-
ment Corporation (hereinafter
referred to as ‘‘Development
Corporation’’), a private, non-
profit economic development
corporation was established to
assist the City of New London
in planning for economic
development.® The State Bond
Commission authorized bonds
in 1998 to support, among
other things, planning activities
in the Fort Trumbull area of the
city and property acquisition to
be undertaken by the Develop-

33 See Dwight H. Merriam, FAICP, CRE, ‘A Hat Trick in the U.S. Supreme
Court for Government: Lingle, San Remo and Kelo,’” 28 Zoning and Planning

Law Report No. 8 (September 2005).

34268 Conn. 1, 843 A.2d 500 (Conn. 2004).
33125 S. Ct. 2655 (2005), reh’g denied, 2005 WL 2000781 (2005).

3614,
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ment Corporation.*” In Febru-
ary 1998, Pfizer, Inc. an-
nounced that it was developing
a global research facility on a
site adjacent to the Fort Trum-
bull area.®® In April 1998, the
City gave initial approval for
the preparation of a develop-
ment plan for the Fort Trum-
bull area, and one month later
the City authorized the Devel-
opment  Corporation  to
proceed.* In June 1998, the
City conveyed to Pfizer the
New London Mills site.*

In July 1998, a consulting
team began working on the de-
velopment plan for New
London.** The development
plan area consists of approxi-
mately 90 acres on the Thames
River, adjacent to the proposed
Fort Trumbull State Park and
the Pfizer facility.* The area

4.
3814,

consists of about 115 lots, in-
cluding both residential and
commercial uses.® In its pref-
ace to the development plan,
the Development Corporation
stated that its goals were to cre-
ate a development that would
complement the Pfizer facility,
create jobs, increase tax and
other revenues, encourage pub-
lic access to the waterfront and
work towards revitalization of
the city.* The development
plan organized the land area
into seven parcels of land and
planned to retain ownership of
the land and lease parcels to
private developers, requiring
that developers comply with
the terms of the development
plan.®

The development plan was
expected to generate a signifi-
cant number of jobs* and tax

3Kelo v. City of New London, 843 A.2d at 508 (2004).

Ord.

41125 S. Ct. at 2659.
42843 A.2d at 509.
Brd.

44125 S. Ct. at 2659.
45843 A.2d at 510.

°Jd. stating that there would be between 518 and 867 construction jobs;
718 and 1362 direct jobs; and 500 and 940 indirect jobs. The court later noted
that the plan would generate hundreds of construction jobs, approximately
1,000 direct jobs and hundreds of indirect jobs, commenting how significant
this was for a city that, not counting those employed by Pfizer, only employs
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revenue for the City.*” With the
exception of the new Pfizer fa-
cility that had recently been
built, the City had experienced
major economic declines with
the loss of almost 2,000 gov-
ernment jobs in 1996, and the
state had designated the city as
‘“distressed.”’*® The city ap-
proved the development plan in
January 2000 and authorized
the Development Corporation
to acquire properties within the
development area.* In October
2000, the Development Corpo-
ration voted to use the power of
eminent domain to acquire
properties within the develop-
ment area whose owners had
not been willing to sell, and in
November 2000 they filed con-
demnation proceedings that led
to the litigation.”

253

The Connecticut
Supreme Court Ruling

Finding that in each case the
Development Corporation had
proper authority to institute
condemnation proceedings, the
state Supreme Court held that
the public use clauses of the
Connecticut and federal consti-
tutions (which are identical)
authorize the exercise of emi-
nent domain power in further-
ance of a significant economic
development plan that will re-
sult in benefits to the distressed
city.”

In addressing first the consti-
tutionality of Chapter 132 of
the Connecticut General Stat-
utes that authorizes the use of
eminent domain for private
economic development,* the
Court noted a history of taking

about 2,000 people. The city’s unemployment rate is close to double the rate

of the rest of the state.

471d. stating that property tax revenues were expected to be between
$680,544 and $1,249,843. This represents a significant increase for an area
that currently produces about $325,000 in property taxes.

“81d. These jobs were lost when the U.S. Naval Undersea Warfare Center
closed, and 1,000 jobs were transferred to Newport, Rhode Island.

“Id. at 510.
59125 S. Ct. at 2660.
Sd.

>2gpecifically, sec. 8-186 provides ‘‘that the economic welfare of the state
depends upon continued growth of industry and business within the state; that
the acquisition and improvement of unified land and water areas and vacated
commercial plants to meet the needs of industry and business should be in ac-
cordance with local, regional and state planning objectives; that such acquisi-
tion and improvement often cannot be accomplished through the ordinary
operations of private enterprise at competitive rates of progress and economies
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a ‘‘flexible approach to the con-
struction of the Connecticut
public use clause.’’*® Citing to
earlier precedent™ to define
what is meant by a ‘‘public
use,”” the Court reiterated,
‘“ ‘Public use’ may therefore
well mean public usefulness,
utility or advantage, or what is
productive of general benefit;
so that any appropriating of
private property by the state
under its right of eminent do-
main for purposes of great ad-
vantage to the community, is a
taking for public use.’’® The
Court went on to uphold the
deferential approach that is af-
forded to legislative declara-
tions of public use, noting that
it is difficult to draw a precise
line between what is a public
use and what is a private use,
preferring to follow precedent
stating that ‘‘[t]he power re-
quires a degree of elasticity to
be capable of meeting new con-
ditions and improvements and

the ever increasing necessities
of society.’’*® The Court also
noted that prior Connecticut
caselaw stands for the proposi-
tion that when the government
exercises its eminent domain
power and allows the land to be
sold or leased to private devel-
opers, so long as the initial pub-
lic purpose for the action was
for a public use, that same pub-
lic use continues after the prop-
erty is transferred to private
persons.’” Furthermore, the
Court noted that any benefit to
the private developer is sec-
ondary to the public benefit that
results from economic growth
and community revitalization.*®
The Court concluded that
where the legislative body has
rationally determined that an
economic development plan
will promote significant eco-
nomic development, this con-
stitutes a valid public use for
the exercise of the eminent do-
main power under both the

of cost; that permitting and assisting municipalities to acquire and improve
unified land and water areas and to acquire and improve or demolish vacated
commercial plants for industrial and business purposes . . . are public uses
and purposes for which public moneys may be expended; and that the neces-
sity in the public interest for the provisions of this chapter is hereby declared
as a matter of legislative determination.”’

3268 Conn. 1 at 28, 843 A.2d 500 at 521.

>*The Supreme Court discussed their holding in the 1866 case of Olmstead
v. Camp, 33 Conn. 532.

33268 Conn. 1 at 30, 843 A.2d 500 at 522, quoting from Olmstead.

3614,

71d. citing to Gohld Realty Co. v. Hartford, 141 Conn. 139,104 A.2d 365.
38268 Conn. 1 at 47, 843 A.2d at 531.
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state and federal
constitutions.” In addressing
concerns over the potential for
abuse as to what constitutes a
valid public purpose, the ma-
jority concluded ‘‘that respon-
sible judicial oversight over the
ultimate public use question
does much to quell the opportu-
nity for abuse of the eminent
domain power.’’%

The Court also concluded
that a valid public purpose is
not defeated when the condem-
nation plan includes a transfer
of land to private entities.®
Noting that integral to the plan
was Pfizer’s decision to locate
in the town, the Court relied on
testimony from the record be-
low that Pfizer was key to the
plan as it was unusual for a ma-
jor employer to move into a
“‘brown site’’ in a major urban

255

area, and that this offered a
unique opportunity to the town
to take advantage of a number
of things that would happen at
the site as a result of this
move.* In upholding the trial
court’s determination that ‘‘in
the context of severe economic
distress faced by the city, with
its rising unemployment and
stagnant tax revenues, the ben-
efits to the city will outweigh
those to Pfizer,”’®® the Court
determined that the takings
were not primarily intended to
benefit a private party.* In fact,
the Court noted in response to
criticism that the city re-
sponded to Pfizer’s specific de-
velopment requirements, that
“‘had the development corpora-
tion failed to consider demands
by the Pfizer facility, its plan-
ning would have been

39268 Conn. 1 at 39, 843 A.2d at 527. The Court cites to a laundry list of
holdings in other state’s courts that essentially support the outcome, including
the New York case of Vitucci v New York City School Construction Author-
ity, 289 A.D.2d 479 (2001) (where a municipality determines that a new busi-
ness may create jobs, provide infrastructure, and stimulate the local economy,
these are all legitimate public purposes that justify the use of eminent domain).

60268 Conn. at 52, 843 A.2d at 535. The Court notes that the academic
literature is rich with articles on both sides of the debate, and further
acknowledges that there have been some particularly egregious cases, but
concludes that these cases are the exception not the norm and are therefore
readily distinguishable from projects such as the ‘‘carefully considered
development plan at issue in the present case.”’

1268 Conn. at 54, 843 A.2d at 536.
21d. at 56 and 538.
/4. at 58 and 539.
%41d. at 63 and 541.
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unreasonable.’’®® The Court
makes clear that their holding
does not give a license for emi-
nent domain simply for the pur-
pose of greater tax revenues,
but that rather, ‘‘rationally con-
sidered municipal economic
development projects such as
the development plan in the
present case pass constitutional
muster.””%

The Court next rejected
plaintiffs’ claim that the con-
demnation must fail as there
was no assurance of future pub-
lic use.®” In upholding the trial
court’s finding that the city’s
lack of future involvement does
not mean that the development
corporation and the developers
are not bound to use the prop-
erty in accordance with the ap-
proved plan, the Court relied
on the existence of sufficient
written agreements to this
effect.®® The Court also upheld
the city’s delegation of the emi-
nent domain power to the De-
velopment Corporation, find-
ing that the Development
Corporation is the statutorily
authorized agent for the imple-

531d. at 64 and 542.

074, at 66 and 543.

571d.

%814, at 67-69 and 544-545.
rd.

701d. at 79-80 and 551.
"UId. at 80 and 552.
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mentation of the development
plan, a valid public purpose,
and that the Development Cor-
poration is not acting to further
its own operations.® In apply-
ing a 3-prong test: 1) whether
the entity is a private entity; 2)
whether a public purpose is be-
ing advanced; and 3) where the
benefit of the property taken is
considered to be available to
the general public,™ the court
noted that there was no dis-
agreement over the private en-
tity status of the Development
Corporation; that the public
purpose was advanced by giv-
ing the Development Corpora-
tion authority to acquire prop-
erty to implement the
development plan; and that the
public as a whole benefits from
the actions of the private devel-
opment corporation that turns
the property over to private
developers and tenants.™

The U.S. Supreme Court

The U.S. Supreme Court
granted cert in September 2004
to determine ‘‘whether a city’s
decision to take property for
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the purpose of economic devel-
opment satisfies the ‘public
use’ requirement of the Fifth
Amendment.’’”* The Court
placed great emphasis on the
fact that a public planning pro-
cess was employed, noting that
the eminent domain takings
here were ‘‘executed pursuant
to a ‘carefully considered’ de-
velopment plan . . ..”’™

The Supreme Court also re-
jected the notion that the phrase
“‘public use’” must be equated
with “‘use by the public,”” and,
relying on Berman v. Midkiff,
467 U.S. 229, stated that the
“‘court long ago rejected any
literal requirement that con-
demned property be put into
use for the general public.”’™
Writing for the majority, Jus-
tice Stevens explains that by
the close of the 19th Century,
the Court ‘‘embraced the
broader and more natural inter-
pretation of public use as ‘pub-
lic purpose.’ >’ Turning to the
question of whether the city’s
redevelopment plan is a valid
public purpose, the Court ac-
knowledged that over the years
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it has recognized that the needs
of society have varied and have
evolved over time to reflect
changing circumstances, and
that ‘‘public use jurisprudence
has widely eschewed rigid for-
mulas and intrusive scrutiny in
favor of affording legislatures
broad latitude in determining
what public needs justify the
use of the takings power.”’™®

Justice Stevens mentions nu-
merous times the fact that the
city had a plan, that the plan
was comprehensive, and that it
was developed using a thor-
ough deliberative process. He
concludes that ‘‘[bJecause that
plan unquestionably serves a
public purpose, the takings
challenged here satisfy the pub-
lic use requirements of the Fifth
Amendment.”’™

In addressing the use of a lo-
cal development corporation to
implement and execute the eco-
nomic development plan,
Stevens quotes from Berman v.
Parker: ‘“We cannot say that
public ownership is the sole
method of promoting the pub-
lic purposes of community re-

"?Kelo v. City of New London, 125 S. Ct. 2661 (2005).

.

741d. at 2263.
SId. at 2662.
761d. at 2664.
"71d. at 2665.
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development projects.”’” Fur-
ther, the Court rejected the
petitioners’ argument that the
government should have to
prove with ‘‘reasonable cer-
tainty’’ that the redevelopment
plan will produce the expected
public benefits. This said the
Court, was best left to the legis-
latures and not to the judiciary.

Kelo Attracts Unusual
Media Attention

Immediately following the
decision, the Institute for Jus-
tice, a self-described Libertar-
ian Law Firm, along with other
organizations sympathetic to
the plight of Suzette Kelo and
others similarly situated,
launched a national media cam-
paign berating the Supreme
Court’s decision. The follow-
ing admonitions came from In-
stitute staff: *“The Court simply
got the law wrong today, and
our Constitution and country
will suffer as a result . . ..
With today’s ruling, the poor
and middle class will be most
vulnerable to eminent domain
abuse by government and its
corporate allies. The 5-4 split

"81d. at 2666, citing to 348 U.S. at 34.

and the nearly equal division
among state supreme courts
shows just how divided the
courts really are. This will not
be the last word.”’™ “‘It’s a dark
day for American homeowners.
While most constitutional de-
cisions affect a small number of
people, this decision under-
mines the rights of every Amer-
ican, except the most politi-
cally connected. Every home,
small business, or church
would produce more taxes as a
shopping center or office
building. And according to the
Court, that’s a good enough
reason for eminent domain.’’%°
Ralph Nader added that ‘[t]he
U.S. Supreme Court’s decision
in Kelo v. City of New London
mocks common sense, tar-
nishes constitutional law and is
an affront to fundamental
fairness.”’®

The negative spin, however,
was countered by thoughtful
comments from leading land
use planners and attorneys who
noted that “‘[t]he best protec-
tion from unfair use of eminent
domain is a thorough, open and
transparent planning process.

"PStatement of Scott Bullock, Esq., available at: www.ij.org/private
property/connecticut/6_23_05pr.html (site visited July 2005).

80Statement of Dana Berliner, Esq., available at: www.ij.org/private
property/connecticut/6_23_05pr.html (site visited July 2005).

81http://releases.usnewswire.com/GetRelease.asp?id=49368 (site visited

July 2005).
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The Court reaffirmed this at the
same time it correctly ruled that
the proper place to decide
whether eminent domain
should be used or not is in the
hands of local communities,
not federal courts.’’® His com-
ments were echoed by Wash-
ington, D.C. Mayor Anthony
A. Williams: ‘‘[Eminent do-
main] has been indispensable
for revitalizing local econo-
mies, creating much-needed
jobs, and generating revenue
that enables cities to provide
essential services. With cities
and towns facing ever-
shrinking resources, we need
all the help we can to redevelop
our neighborhoods and provide
jobs for our citizens.’’® The
Boston Redevelopment Au-
thority noted that economic
development is ‘‘an essential
public purpose of cities and
towns,’” and that ‘‘[w]hile the
BRA does not utilize eminent
domain in the same manner as
New London, we do believe
that this ruling affirms the im-
portance of maintaining a
strong planning and economic
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development agency to help
create and implement the pub-
lic vision for growth.’” Univer-
sity of Chicago Law Professor
Lior Strahilevitz explained that
the decision ‘. . . means the
federal courts are going to stay
out of these disputes except in
the most egregious
circumstances. Had the court
gone the other way, I think it
would have meant the federal
courts would have had their
dockets full of challenges to the
exercise of eminent domain.”’®

Perhaps Paul Farmer, ex-
plained it best in a recent Op
Ed:

The Court’s decision did not ex-
pand government power to use
eminent domain. It maintained
over 200 years of practice and
relied on over 100 years of
precedents. No new tests were
enunciated, no new powers given
to local governments. The Court
affirmed that a thorough and en-
gaged planning process protects
the values of citizens and their
community. The Court affirmed
that these are local matters, de-
cided within the context of each
state’s laws.

82Statement of Paul Farmer, Executive Director, American Planning
Association. Available at: www.planning.org (site visited July 2005).

83National League of Cities, ‘‘Press Release Kelo 6-23-05"" http://
www.nlc.org/Newsroom/Press_Room/5506.cfim (last accessed Aug. 19, 2005).

84http://www.suntimes.com/output/news/cst-fin-property24.html- Chicago
Sun-times; June 24, 2005; by Abdon M. Pallsch, David Roeder and Eric
Herman. Court Shows Homeowners Door.
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Congress Gets Into the
Action

Immediately following the
Court’s decision, members of
Congress joined the media
frenzy declaring war against
the use of eminent domain.
House Majority Leader Tom
DeLay said that the Supreme
Court’s ruling would go down
in history as a travesty as the
House of Representatives
voted 365-33 to condemn the
decision. The resolution (H.R.
340) was just the first step. Rep.
Phil Gingrey introduced the
“‘Protection of Homes, Small
Businesses, and Private Prop-
erty Act’’ (H.R. 3087), which
provides that eminent domain
powers shall be used only for
“‘public use,”” and the bill spe-
cifically provides that this
“‘shall not be construed to in-
clude economic
development.”” A companion
bill (S. 1313) was introduced
by Sen. John Cornyn.

Representative Bonilla,
along with 18 House co-
sponsors, introduced H.R. 3405
that would bar federal eco-
nomic development assistance
to any state or local govern-
ment that uses the power of
eminent domain to obtain prop-
erty for private commercial
development. The bill, known
as the Strengthening the Own-

@DOMINO/VENUS/SUPP04/REALESTATE/LAWJOURNAL/FALL2005 SESS:1 COMP: 09/23/05

ership of Private Property
(STOPP) Act would cut off all
federal financial assistance un-
der any federal economic de-
velopment program to any unit
of government that uses its
eminent domain power to pro-
mote economic development.

The Private Property Rights
Protection Act (H.R. 3135),
sponsored by Reps. James
Sensenbrenner and John Cony-
ers, would bar the use of federal
economic development fund-
ing for any economic develop-
ment project where a govern-
mental unit has used its
eminent domain power. The
bill has 119 co-sponsors in the
House. A bill introduced in the
State of Rhode Island (H.R.
6636) asks Congress to amend
the Constitution to address
Kelo.

The Impact of Kelo in
the States: Will
Legislation Alter the
State of the Law?

Congress is not the only leg-
islative body to respond, as
dozens of proposals have been
introduced in statehouses
across the country. According
to one count, just weeks after
Court handed down the deci-
sion, lawmakers in 31 states
have introduced more than 70
bills with various responses to
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the use of eminent domain.®
For example, legislators in Al-
abama, California, Florida,
Louisiana, Michigan, New Jer-
sey, Ohio, and Texas have cur-
rently proposed, or are draft-
ing, state constitutional
amendments prohibiting the
use of eminent domain for pri-
vate development. In Georgia,
one bill would prohibit using
eminent domain for the pur-
pose of ‘‘improving tax
revenue.”” Delaware has legis-
lation to create a task force in
the aftermath of Kelo, and it is
charged with making recom-
mendations to restrict eminent
domain for a bona fide public
use. A second bill would re-
quire that a public use be de-
scribed at least six months be-
fore the proposed taking in a
planning document. The gover-
nor in Mississippi created a
task force on eminent domain
by executive order. In Ala-
bama, one bill would prohibit
using eminent domain for ‘‘re-
tail, office, commercial or resi-
dential development.”’ In addi-
tion, two house resolutions
have been introduced to disap-
prove of the Kelo decision. A
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constitutional amendment in
Texas would prohibit ‘‘taking
private property for the pri-
mary purpose of economic
development.’” Texas Senate
Bill 7 would, among other
things, restrict local govern-
ments from using eminent do-
main to take property that
would be turned over to retail,
industrial or  residential
developers.®® Legislation in
Minnesota would similarly
prohibit the use of eminent do-
main for economic develop-
ment purposes. A bill in Mas-
sachusetts would also prohibit
eminent domain for economic
development unless there is
finding of blight. In New Jer-
sey, lawmakers have intro-
duced proposals to provide that
just compensation for single
family residences be based on
the cost of comparable reloca-
tion properties, and another ap-
proach suggests preventing the
use of condemnation to acquire
residential properties
altogether. In New York, one
proposal would give property
owners 90 days instead of the
current 30 days to appeal con-
demnations, and it also pro-

85See Teresa Baldas, “States Ride Post-‘Kelo” Wave of Legislation,’” avail-
able at: www.law.com (site visited August 2, 2005); See also ‘‘Texas
Lawmakers Pass Eminent Domain Bill,”” Dallas Business Journal (August 17,

2005).

86¢Texas Lawmakers Pass Eminent Domain Bill,”” Dallas Business Journal

(August 17, 2005).
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vides that property owners who
are displaced must be paid at
least 150 percent of the market
value of their homes, while
limiting the use of eminent do-
main to comprehensive eco-
nomic development plans that
have been discussed in public
meetings and approved by lo-
cal legislators.®” Another New
York proposal, S. 5936, would
allow the use of eminent do-
main for economic develop-
ment only in blighted areas.

The Future of Eminent
Domain

The sky is not falling. Mu-
nicipal attorneys can continue
to advise their clients that emi-
nent domain remains available
as one of the tools, used ap-
propriately, to enable localities
to engage in community
redevelopment. Consistent
with the position of the Ameri-
can Planning Association, emi-
nent domain should be consid-
ered a tool of last resort.
Municipalities should look for
ways to enable redevelopment
and facilitate land reassembly
without the severity of eminent
domain.

Prior to using eminent do-
main, municipal attorneys
should ensure that the local

government has engaged in a
comprehensive public planning
process, and that the proposed
redevelopment plan has been
fully vetted with the impacted
communities. Public notice,
education and outreach are crit-
ical components of this
process. Careful consideration
must be afforded to issues in-
volving social equity. Particu-
larly where low-income and
minority populations may be
subjected to displacement, gov-
ernment has a moral responsi-
bility to address relocation op-
tions and to assist in facilitating
any necessary moves. Often,
displaced residents are not the
landowners, and therefore they
may be left with no financial
compensation yet forced to find
shelter elsewhere.

The next frontier in the emi-
nent domain battle is likely to
bring the subject of fair com-
pensation to the forefront.
Whether fair market value of
the property before the redevel-
opment takes place is fair and
adequate compensation when
eminent domain is used is sub-
ject to debate. Formulas and
compensation theories will
likely be debated in scholarly
circles and in the courts over
the next several years.

8 Melissa Mansfield, ‘‘Eminent Domain Protections Sought,”” Newsday,

July 14, 2005, at A26.
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In the aftermath of Kelo, the
storm may be over, but the dust
is still not settling. Local gov-
ernments should exercise emi-
nent domain with continued
discretion, after careful delib-
eration and with sensitivity to
the community and to individ-
ual homeowners.

Religious Land Use and
Institutionalized Persons
Act

On May 31, 2005, the Court
handed down Cutter v. Wilkin-
son,*® which involved a chal-
lenge to the constitutionality of
the Religious Land Use and
Institutionalized Persons Act
brought under Section 3 of the
Act pertaining to the rights of
institutionalized persons.
While the U.S. Supreme Court
determined that this section of
the Act was constitutional, with
respect to Section 2 of the Act
which specifically covers land
use, Justice Ginsburg, writing
for the unanimous Court, noted
in footnote 3 that ‘“Section 2 of
RLUIPA is not at issue here.
We therefore express no view
on the validity of that part of
the Act.”’® The fact that the
Court went out of its way to ac-
knowledge that they were not
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passing on the constitutionality
of that portion of the statute
that is applicable to land use
has led some to believe that the
Court would entertain a request
to review this issue in the
future. The federal district
courts have been busy deciding
land use cases under RLUIPA,
and these are slowly making
their way to the Circuit Courts.
Most of the lower court deci-
sions that have addressed the
question of the constitutional-
ity of Section 2 have deter-
mined that it does pass consti-
tutional muster.

Justice O’Connor Retires:
The Impact on Land Use
Cases?

The recent retirement of Jus-
tice Sandra Day O’Connor may
have an impact on future land
use decisions. She authored the
opinion in Lingle, joined in the
concurring opinion in San
Remo and issued a stinging dis-
sent in Kelo. Land use pundits,
however, will recall her as both
a potential swing vote and as a
champion of no bright-line
tests in takings cases. In both
the Palazzolo®™ and Tahoe™
cases, Justice O’Connor set
forth the notion that absent a

88125 'S. Ct. 2113, 161 L .Ed. 2d 1020 (2005).

891d. at 2119 N 3.

%Palazzolo v. Road Island, 533 U.S. 606 (2001).
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physical invasion” or a regula-
tion that denies all economi-
cally viable use of property,*®
courts should apply an ad hoc
factual inquiry into the facts
and circumstances surrounding
the governmental action and its
impact when confronted with a
takings challenge. This reluc-
tance to draw bright-line tests
has both delighted and frus-
trated advocates, who seek the
same certainty that Justice
O’Connor delivered in Lingle,
but who also recognize that the
different facts and circum-
stances necessitate individual
review.

Conclusion

In the final analysis, al-
though the Supreme Court’s
land use decisions garnered a
lot of attention this year, the

majority opinions did not de-
part from previous constitu-
tional and common law prece-
dent, and the decisions do not
represent a sea change in judi-
cial philosophy. In short, de-
spite the [political] hopes of
property rights advocates, the
Court continued to hold the line
on regulatory takings, and it
continued to show deference to
state courts in the area of tak-
ings jurisprudence. That being
said, the battle may be over, but
the war is just getting started.
State legislatures will undoubt-
edly be busy at the end of 2005
and at the beginning of 2006
trying to figure out how to ap-
propriately respond to the me-
dia frenzy and the resulting
public outcry in response the
eminent domain ruling.

!Tahoe-Sierra Pres. Council v. Tahoe Reg’l Planning Agency, 535 U.S.

302 (2002).

22See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419

(1982).

%3See Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992).
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