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RESIDENCY RESTRICTIONS FOR
CONVICTED SEX OFFENDERS: A POPULAR
APPROACH ON QUESTIONABLE FOOTING

Dwight H. Merriam and Patricia E. Salkin!

Introduction
Municipalities across the country are adopting residency
restrictions prohibiting convicted sex offenders from living in
close proximity to places that children are likely to frequent.
The number of sex offenders is large—by one report there
are some 550,000 registered sex offenders nationally.? As
more and more local and state governments adopt residency
restrictions, municipal lawyers and planners are increasingly
finding themselves at the center of the debate. The literature
and most studies suggest that residency restrictions do not
reduce recidivism, do not offer any real protection for potential
victims, are generally not legally defensible, and thwart efforts
to reform offenders and return them to society. This however, is
ignored by the emotional demands of community residents to
enact such laws to “protect vulnerable children” from convicted
offenders. From the developing body of case law, it is apparent
that municipalities may have difficulty defending residency

restrictions.

An impediment to adopting effective public policy for dealing with con-
victed sex offenders is widespread acceptance of incorrect information and
faulty assumptions about sex offenses and the potential for sex offenders
reoffending after conviction and release. A literature review reveals four
significant misperceptions:
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1. The victim is usually a stranger

The reality is that most victims are family,
friends or acquaintances of the sex offender. While
statistics vary, the general consensus is that about
75% of the victims are known to the sex offender.
More often than not, it is not strangers who seek out
victims at schoolyards, playgrounds, and bus stops.
While the most shocking of sex crimes involves the
abduction of a young child—a complete stranger to
the sex offender—who is then sexually abused and
murdered, statistically this is an outlier. About 93%
of victims of sex offenders know the perpetrator.
About 34% are members of the family and another
59% are acquaintances, according to the Bureau of
Justice Statistics.? This most common mispercep-
tion, which many commentators refer to as “strang-
er danger,” can create the counterintuitive effect of
having parents focus more on protecting their chil-
dren from strangers, rather than protecting them
from family and acquaintances.

2. Recidivism is high among sex offenders

Sex offender legislation is driven by the public
perception that high recidivism rates require the
isolation of sex offenders. However, major studies by
the federal governments in the United States and
Canada have found that sex offense recidivism rates
are substantially lower than most people believe. The
U.S. Department of Justice reviewed recidivism rates
among 9,000 offenders three years following their re-
lease from prison and found that only 5.3% reoffend-
ed. The Canadian government found a 14% average
rate of recidivism among sex offenders from a sample
of 30,000 followed over a four to six year period af-
ter their release.* Even studies for periods as long as
15 years after release show the rate of recidivism to
be remarkably low—76% were not rearrested for sex
crimes. According to the Bureau of Justice Statistics,
sex offenders have rates of recidivism among the low-
est of all criminals;® yet when asked what percent of

sex offenders commit another sex offense, the public
offered a mean percentage of 74% and a median of
80%, virtually the inverse of the reality.®

3. All sex offenders are equally dangerous

Gertrude Stein’s “A rose is a rose is a rose is a
rose” does not apply to sex offenders. There are
horrible, violent, and despicable pedophiles, such
as John Couey, who murdered nine-year-old Jes-
sica Lunsford, to teenagers experimenting with
sex, such as Wendy Whitaker.®! Wendy Whitaker
was a 17-year-old high school sophomore who had
oral sex with a 15-year-old male classmate. In 1997,
she pleaded guilty, received five years probation,
and ended up on the state’s sex offender registry.
Now, because of the state’s residency restrictions,
at age 28 she can not live in many places. She has
already had to move twice and has just been told by
the local sheriff that she has to move a third time
because the house she owns with her husband is
within one of the restricted areas. As she says: “It’s
a recurrent nightmare. It’s like a roller coaster. One
minute, 'm okay, and then, 'm not. This time, I re-
ally thought everything was going to be all right.”
Other offenses involving nonviolent and consensu-
al sexual behavior may also be swept up with the
broad brush of reporting requirements. After New
York enacted penalties for “sexually motivated
felonies”—or felonies committed for the purpose of
“sexual gratification”—in 2007,'° the Montgomery
County District Attorney sought to bring sex offense
charges against a man who used a stolen credit card
to pay for a stripper.!! Other sex offenders continue
to be subject to registration requirements decades
after their offenses and sometimes when their age
and health conditions make recidivism unlikely.!?
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4. Community notification is highly
effective in reducing recidivism

In one study of the public’s perceptions of nine
strategies for reducing sexual offenses, community
notification scored the highest with 83% of those
questioned saying they believed it would be effec-
tive.’* Unfortunately, there have been very few
studies about the effectiveness of registration; but,
of the studies published, most could not identify any
significant reduction in the rate of reoffending as a
consequence of community notification.!*

Government Responses to Concerns
about Convicted Sex Offenders

There have been various government approaches
to address community concerns about convicted sex
offenders. Although registration laws are the most
popular, the authors of the most recent analysis of
the literature conclude:

In sum, thus far there is little empirical evi-
dence that notifying communities about the
presence of sex offenders results in enhanced
community safety or that it aids in the preven-
tion of child sexual abuse. An additional con-
cern is the ability of state registries to main-
tain up to date records that can be helpful in
prevention efforts.'®

While registration may not be effective in reducing
recidivism or in preventing child sexual abuse, the
public’s perception is that most sex offenders will
reoffend and that Megan’s Laws16 will protect the
public by providing the community with notice of
the presence of convicted sex offenders. Some stud-
ies suggest that citizens do feel safer with such
notification, but others report greater anxiety in
having the information.17 In addition, at least 16
states (Arizona, California, Florida, Illinois, Iowa,
Kansas, Massachusetts, Minnesota, Missouri, New
Jersey, North Dakota, South Carolina, Texas, Vir-
ginia, Washington, and Wisconsin) have enacted
civil commitment laws since 1990 that enable con-
finement and treatment of sex offenders following
their incarceration;18 other states impose tracking
requirements for convicted sex offenders; and at
least 21 states and over 400 local governments have
adopted residency restrictions.?

Residency Restrictions Across
New York State

Municipalities throughout New York State have
been adopting residency restrictions in response to
community demand. For example, Albany County
prohibits registered sex offenders from residing
within 1,000 feet of a public or nonpublic elementa-
ry or secondary school or child care facility. Broome
County’s law prohibits registered sex offenders from
maintaining a residence, either permanently or tem-
porarily, within 1,000 feet of any school grounds,
any facility or institution primarily used for the care
or treatment of persons under the age of 18, or any
public park. The Town of Chenango, located in the
County, also adopted this language. The Village of
Franklinville in Cattaraugus County provides that
sex offenders shall not newly occupy any real prop-
erty, acquire any real property by lease or other-
wise, or establish a place of lodging within a quarter
mile of a school, daycare center or playground, park
or school grounds. The City of Dunkirk in Chautau-
qua County prohibits registered level 2 and 3 sex of-
fenders? from residing within 1,000 feet of a public
or private school, a nursery school, pre-school, child
care facility, playground or park. The Town of Am-
herst in Erie County has a similar law. The Village
of Depew and the Town of Aurora in Erie County
drew the line at 1,500 feet rather than 1,000 feet for
minimum distancing. The Town of Lancaster, also
in Erie County, uses 1,500 feet for the residency
restriction and, in addition to schools listed above,
it prohibits sex offenders from residing near teen
clubs, teen centers, Boy & Girls Clubs, YMCA fa-
cilities, town parks and playgrounds and any other
structure or open space where minors congregate
for sponsored, programmed activities and any com-
munity centers where minors congregate. Restric-
tions in the Town of Cheektowaga and the Village
of Sloan include dance halls and skating rinks, and
the Town of Elma chose to use 2,000 feet for its dis-
tance requirement. The Towns of Brandt and Eden
as well as the Village of Blasdell add a prohibition
on residency within 1,500 feet of a church which op-
erates any child or youth centered program, and the
Town of Hamburg restricts residency within 1,500
feet of swimming pools. The Village of East Rock-
away in Nassau County prohibits registered sex of-
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fenders from living within 1,000 feet of any school,
place of worship, child day-care center, community
center, public library, public park, playground and
other recreational facility as well as another regis-
tered sex offender. The Village of Waterloo in Sen-
eca County adds a residency restriction near land
operated as a camp. Several local laws, including
laws in Rockland County and Saratoga County,
also prohibit registered sex offenders from being
employed within 1,000 feet of specified areas where
children are likely to congregate. As of last count, at
least 86 municipalities in New York have adopted
some form of residency restrictions.?!!

Legal challenges to residency
restrictions

There are only a few reported cases dealing with
residency restrictions. While none of the cases are
from New York, the lessons from other jurisdic-
tions are instructive. The constitutionality of sex
offender residency restrictions was addressed by
the U.S. Court of Appeals for the Eighth Circuit
in Doe v. Miller.?? The Eighth Circuit reversed the
trial court’s judgment invalidating registry require-
ments for Towa’s sex offenders. Registration is, as
a practical matter, essential to implementing resi-
dency restrictions. The court, while finding the reg-
istration requirements lawful, still acknowledged
that they prevented sex offenders from living any-
where in some Iowa towns, with 77% of the resi-
dential units in the state rendered unavailable for
sex offenders by action of the state law. The small
proportion of residential units not off-limits were
largely on farms in rural areas.?® The court rejected
several legal theories attacking the restrictions, in-
cluding ex post facto claims, substantive due pro-
cess, and procedural due process. Just how contro-
versial the opinion was is reflected in the fact that
five of the Eighth Circuit judges voted to hear the
case en banc.

In July 2005, the Iowa Supreme Court reversed
the Iowa District Court’s decision that had declared
Towa’s restrictions unconstitutional.?* In State v.
Seering, the Iowa Supreme Court held that the
State’s interest in protecting its citizens superseded
a sex offender’s right to freedom of residency. The
2,000-foot buffer zone imposed statewide remains

in effect today, and it was upheld again in Septem-
ber 2008.%

In the most recent Iowa case, Willard, a convict-
ed sex offender, attempted to purchase a house that
was located within 2,000 feet of a school, a viola-
tion of State statute (Iowa Code section 692A.2A).
Willard refused to move, and following criminal
charges, filed a motion to dismiss alleging that the
statute violated his right to procedural due process,
constituted a bill of attainder, violated his right to
equal protection, and violated his right to travel
(the last claim was not briefed so it was not pre-
served for appeal). The district court denied his mo-
tion to dismiss the criminal charges, found that he
violated the residency restrictions, and imposed a
$500 fine.

The Iowa Supreme Court affirmed the lower
court ruling, noting that the State’s 2,000-foot rule
has withstood constitutional challenge a number of
times. Although Willard claimed that he entered
into a contract to purchase the home at a time when
he could legally reside there due to ongoing litiga-
tion over the statute, the court found this allegation
untrue since the State had merely agreed for a pe-
riod of time to postpone enforcement of the statute,
not to make the law ineffectual. “Willard should not
have been under any illusion that he was entitled
to live in the house when he purchased it,” said
the court. 26 The court rejected Willard’s argument
that the law constituted a “bill of attainder,” which
is a legislative act that inflicts a punishment on a
particular individual or readily identifiable group
without a trial. The court said that while the stat-
ute did identify a class of individuals — sex offenders
whose victims were minors — the residency restric-
tions were not a punishment. In this case, Willard
was not punished for being a member of this group.
Rather, he was punished for violating the statute,
which, the court said, was adopted for the legitimate
purpose of protecting children. Further, in denying
the claim, the court noted that Willard was afforded
all of the protections of the judicial process when
charged with violating the statute. Willard’s equal
protection claim failed because he could not identify
the classes of similarly situated people singled out
for a different treatment by the statute. Although
Willard argued that the statute impaired his abil-

© 2009 Thomson Reuters/West
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ity to make a home with his family, which he ar-
gued was a fundamental right, the court found this
without merit, concluding that the statute did not
prevent him from living with his family. Rather, the
2,000-foot rule merely prevented him from living in
a house of his choosing. In finding the 2,000-foot
rule rational, the court noted that although the rule
“is not necessarily the perfect protection against the
danger posed by sex offenders, ‘perfection is not nec-
essary to meet the rational basis standard.” 2" The
court next rejected Willard’s procedural due process
argument. He alleged that the statute interfered
with his right to contract (for the house) and that
he was therefore entitled to a predeprivation hear-
ing. The court said that his right to contract was
not directly affected by the statute, only his right
to live there.

Takings claim

Residency restrictions may also be subject to oth-
er constitutional challenges. In November 2007, the
Georgia Supreme Court ruled that the State Regis-
tered Sex Offender Law prohibiting registered of-
fenders from residing within 1,000 feet of any child
care facility, church, school or area where minors
congregate effected an unconstitutional regulatory
taking.?® The part of the statute that prohibits reg-
istered sexual offenders from being employed by any
business or entity that is located within 1,000 feet
of the same did not, however, amount to a taking.
The appellant, a registered sex offender, purchased
a home with his wife, and at the time of purchase,
he was not in violation of the distance restriction. In
addition, the appellant became the half-owner and
day-to-day operator of a restaurant, that when he
entered into the lease, was not within 1,000 feet of
any child care facility, church or school. However,
child care facilities later were established within
1,000 feet of both appellant’s home and business.
After being told he had to move from his residence
and quit the premises of his business upon penalty
of arrest and revocation of probation, the appellant
alleged that the State law effected an unconstitu-
tional regulatory taking of his property without
compensation.

With respect to the residency restriction, the
Georgia Supreme Court noted that it was apparent

that there was no place in Georgia where registered
sex offenders could live without being continually
at risk of being uprooted and forced to abandon
their homes. Applying the guidelines from Penn
Central Transp. Co. v. New York City,? the court
determined that the residency restriction was an
unconstitutional taking of the appellant’s property.
The court found that the appellant’s interest in the
property was significant, and that the regulation in
effect mandated the appellant’s immediate physical
removal from this residence, a functional “equiva-
lent to the classic taking in which government di-
rectly...ousts the owner from his domain.”3

The court dismissed the State’s arguments that
the appellant could rent or sell his house, elimi-
nating or minimizing the economic impact of the
statute, since he did not purchase the property for
rental purposes. Further, the court said that even if
a purchaser could be found, it would involve numer-
ous expenses, closing costs, attorney fees and real
estate broker commissions, plus escrow deposits
and utility transfers. This, said the court, demon-
strated a significant economic impact from the ap-
plication of the statute. The court also found that
the statute not only interfered with, but precluded
the appellant from having, any reasonable invest-
ment-backed expectation in any property purchase
as a private residence since there would always be
the potential that some third party will choose to es-
tablish one of the many uses or facilities triggering
the distancing requirement. Although the court ac-
knowledged that the residency restriction advanced
a strong governmental interest, the court could not
“overlook the significant, adverse economic impact
of [the statute] on appellant, the physical ouster
that it effects or its elimination of any investment
backed expectations in appellant’s residence.” The
court concluded that “justice requires that the bur-
den of safeguarding minors from encounters with
registered sexual offenders must be spread among
taxpayers through the payment of compensation.”

However, the court did not find the employment
restriction to be an unconstitutional taking. Al-
though the appellant could not work on-site due to
the restriction, his one-half interest in the business
did not require his physical presence on the prem-
ises. The appellant was not able to show that the

© 2009 Thomson Reuters/West
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regulation unduly burdened him financially or ad-
versely affected his reasonable investment-backed
expectations in his business

Preemption claim

a. New Jersey

A three-judge panel of the New Jersey Appellate
Division of the Superior Court ruled on July 15,
2008, that New Jersey towns cannot ban sex offend-
ers from living near schools, parks or other places
where children gather. The Townships of Galloway
and Cherry Hill each adopted a zoning ordinance
that prohibited convicted sex offenders (CSOs) from
living within 2,500 feet of any school, park, play-
ground or day care center in the townships. The or-
dinances provided for penalties of fines and impris-
onment if the CSO failed to move within 60 days of
notice from the Township. Convicted sex offenders
in both townships challenged the ordinances.

The New Jersey appellate court concluded that
the ordinances were preempted by State statute
and were therefore invalid. Specifically, the court
explained that Megan’s Law?! was a compilation of
laws that pertained to CSOs, requiring, among oth-
er things: registration; notification as to residence
in the community by the CSO; and Department of
Corrections (DOC) parole supervision, usually for
life, of the CSO including matters of residence, re-
habilitation, and employment. In determining that
the Legislature intended to preempt local control,
the court looked at five factors. First, the court
found that the ordinances conflicted with Megan’s
Law because: (1) in prohibiting CSOs from residing
on nearly all the land located within the townships,
they interfered with the ability of parole officers to
carry out their duty under Megan’s Law to find the
most appropriate housing for CSOs with goals of re-
habilitation and reintegration into the community;
(2) they had no termination clause, while Megan’s
Law relieved CSOs from notification and communi-
ty supervision provisions after 15 crime-free years;
(3) Megan’s Law specifically prohibited private and
public entities from denying “housing or accommo-
dations” to CSOs, yet the ordinances denied hous-
ing; and (4) New Jersey’s criminal code, including
Megan’s Law, prohibited local governments from

enacting ordinances that conflicted with or pre-
empted provisions of the code.

Second, the court found the Legislature’s intent
to exclusively regulate the activities of CSOs living
in the community was clearly demonstrated by: (1)
the Legislature’s enactment of comprehensive leg-
islation in Megan’s Law; (2) the development of At-
torney General Guidelines for law enforcement for
the implementation of Megan’s Law; and (3) the
adoption of DOC regulations governing parole su-
pervision of CSOs living in the community. Third,
the court found that the oversight of CSOs living
in the community required uniform treatment. The
court said this was because protecting children from
CSOs who might reoffend and rehabilitating CSOs
were matters of statewide concern, not a problem
particular to a municipality. The court also found
that locally-imposed residency restrictions ham-
pered a CSO’s ability to be near family and employ-
ment, and without family support and employment
recidivism risks could be greater. Fourth and fifth,
the court concluded that Megan’s Law was so perva-
sive that it precluded the coexistence of municipal
regulation, and local ordinances were an obstacle to
the accomplishment of the full purpose and objec-
tives of the Legislature.??

b. Texas

However, the Texas Attorney General recently
opined that the State’s prohibitions on sex offend-
ers entering school property do not preempt home
rule municipalities from enacting local residency
restrictions.?® The Attorney General reasoned that,
“The statutory duty to register as a sex offender
does not conflict with a municipal ordinance limit-
ing the area in which a sex offender must live.”
The Attorney General declined to opine on the issue
of whether residency restrictions violated the State
constitution, commenting that such determination
must be made on a fact-intensive basis.?

c. New York

In New York State, more than a dozen proposals
were introduced in the last Legislative Session de-
signed to: restrict sex offenders from residing within
a quarter mile of any school or licensed daycare facil-
ity;% restrict certain sex offenders, including those
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whose victims were under the age of eighteen, from
residing within 1,000 feet of a school;*” restrict level
three sex offenders from residing within 500 feet of
any school building regularly used for instruction;3®
restrict level two and three sex offenders from re-
siding within one-half mile of the residence of the
victim of their abuse;* address overconcentration,
or too many registered sex offenders from residing
in a municipality;** and allow the sentencing court
to impose certain residency restrictions upon sex of-
fenders.*! In addition, proposals were introduced to:
prohibit any registered sex offenders from using or
being within 500-feet of any state or municipally-
owned park;*? prohibit sex offenders from entering
school grounds or other facilities where children
are cared for;*® and prohibit registered sex offend-
ers from entering amusement parks.*Despite the
growing interest on the part of local governments
to legislate in this area, the State Legislature seem-
ingly has no interest in preempting the field at this
time as all of the bills failed to move out of Com-
mittee. Therefore, unless deemed unconstitutional
on other grounds, and despite lack of evidence that
local residency restrictions will actually achieve the
desired level of protection, the preemption argu-
ment is not likely to succeed in New York unless
the State Legislature enacts a uniform statewide
policy.

Are Residency Restrictions Ineffective?

The major indictment of residency restrictions for
sex offenders is that they do not reduce recidivism
or provide any substantial additional protection for
potential victims. One of the definitive studies is the
Colorado State Judiciary Committees of the Colo-
rado Senate and House of Representatives “Report
on Safety Issues Raised by Living Arrangements
for and Location of Sex Offenders in the Commu-
nity.”® The report concluded that high risk sexual
offenders living in shared living arrangements had
significantly fewer violations than those living in
other arrangements, even though this type of resi-
dence had significantly more high-risk sex offend-
ers. Though the study did not specifically analyze
the location of residences relative to their proximity
to schools and child care centers, it observed that,
in urban areas, children are everywhere. There are

few places where an offender can be physically iso-
lated, and sex offenders without residential restric-
tions appear to be widely dispersed with no effect
on reoffending. The study concluded that “placing
restrictions on the location of correctionally super-
vised sex offender residences may not deter the sex
offender from re-offending and should not be con-
sidered as a method to control sexual offending re-
cidivism.”

The Minnesota Department of Corrections un-
dertook a study on residential proximity and recidi-
vism.*® The study tracked 224 recidivists released
between 1990 and 2002 who were reincarcerated for
a sex crime prior to 2006. Four criteria were used
for the study: the re-offenders had to initiate con-
tact directly with the victims, not through family
relationships or acquaintances; the contact had to
be within a mile of the offender’s residence; the first
contact location had to be near a school, park, day
care center, or other prohibited area; and the victim
had to be under age 18. One sentence from the ex-
ecutive summary provides the dramatic conclusion
of the study of 224 sex offenses by previously con-
victed sex offenders: “not one of the 224 sex offenses
would likely have been deterred by a residency re-
strictions law.”*

First, the report concluded that it is not residen-
tial proximity but rather social or relationship prox-
imity that matters with respect to sexual recidivism.
Second, direct contact offenders are more likely to
go to an area relatively close to their home (within
20 miles), but far enough away (more than a mile)
so that they will not be recognized. The study add-
ed some important details to the literature already
available. Only 15% of the offenses took place in a
public location; the rest were in the offender’s home
or similar residential location. Most of the victims,
some 79%, were someone known to the offender. Half
of the sex offender recidivists gained access to the
victims through a collateral contact such as a girl-
friend, wife, coworker, friend, or acquaintance, and
14% were biologically related to the victims. The last
sentence of the report stated: “therefore, by making
it more difficult for sex offenders to successfully re-
enter society, housing restrictions might promote
conditions that work against the goal of reducing the
extent to which they recidivate sexually.”

© 2009 Thomson Reuters/West
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Kansas and Florida each commissioned studies
on the efficacy of general residency restrictions and
both concluded that blanket residency restrictions
are not effective and do not enhance community
safety.® The Kansas reports stated: “A tight web
of supervision, treatment and surveillance may be
more important in maintaining community safety
than where a sex offender resides.” Florida simi-
larly concluded:

Despite widespread support and popularity,
there is no evidence that residence restrictions
prevent crimes or increase public safety. These
laws may ironically interfere with their stated
goals of enhancing public safety by exacerbat-
ing the psychosocial stressors that can contrib-
ute to reoffending.... Sex offenders rouse little
public sympathy, but exiling them may ulti-
mately increase their danger.

The Iowa County Attorneys Association’s (ICAA)
criticism of Iowa’s residency restrictions provides a
useful summary of the arguments against general-
ized restrictions and offers suggestions for a more
a targeted approach.? In its “Statement on Sex Of-
fender Residency Restrictions in Iowa,” the Asso-
ciation “strongly” urged the General Assembly and
the Governor to amend the state statute to include
measures which would be more effective in protect-
ing children and reduce the “unintended unfairness
to innocent persons.” The ICAA, in reviewing the
research and literature, observed that there is no
correlation between residency restrictions in reduc-
ing sex offenses against children or improving the
safety of children, and there is no support in the
literature for the view that children are more likely
to be victimized by strangers in the locations from
which separation is required. The statement noted
that 80 to 90% of sex crimes against children are
committed by a relative or acquaintance, and are
not against strangers in the types of places from
which residency restrictions are based. The report
also noted increasing homelessness among sex of-
fenders and the disappearance of sex offenders from
state registries as a consequence of the residency
restrictions.

The county attorneys expressed concern about
the extraordinary demands on limited law-enforce-
ment resources as a consequence of these restric-

tions. Part of the problem, they noted, was that the
categories of crimes to which these restrictions ap-
ply are too broad. Interestingly, they point out that
“a significant number of offenders have married or
have been reunited with their victims; and, in those
cases, the residency restrictions are imposed on the
victims as well as the offenders.”?

The county attorneys were also concerned that
sex offenders could not live with family members on
whom they depended for help in their daily needs.
The 2,000-foot zones were found to be “so extensive
that realistic opportunities to find affordable hous-
ing are virtually eliminated in most communities,”
a situation that is exacerbated by the lack of trans-
portation in more rural areas to which sex offend-
ers are forced and even more strict regulations by
cities and counties. According to the Iowa County
Attorneys Association, one unintended consequence
of the severe residency restrictions is that alleged
offenders are less likely to confess to their crimes.
Such plea agreements are often driven by the need
to protect youthful victims from having to testify at
trials. As a consequence of these agreements, sex
offenders are often not held fully accountable and
do not get into rehabilitation programs.

The county attorneys gave several suggestions:

e gstate and local governments should create
“child safe zones” such as around schools and
child care centers and prohibit offenders from
going there except with approval, such as when
their own children are there;

e restrictions should be based on offenses against
children under age 14, not minors under 18;

e state statutes should provide that they control
over local ordinances;

e any restrictions should be based on classifica-
tion of offenders and should apply only to those
most likely to pose an actual risk;

e treatment during an incarceration and after-
ward should be adequately funded; and

e education and enforcement should endeavor
to keep all children safe and should refocus on
keeping victims with their families and circle of
acquaintances.’®

Other modifications might be made to residency re-
striction laws to help ensure their constitutionality.
Some laws, for example, make residency restrictions
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inapplicable if an offender’s residence was lawful at
the time it was established, but was later made il-
legal by the construction of a new school, park or
church nearby.>* This type of exemption would seem
to remedy the constitutional defect in the Georgia
legislation challenged in Mann v. Georgia Dept. of
Corrections.®

Conclusion

Sex offenses are abhorrent. They often involve vio-
lence and many victims are children. It is human
and normal that we should react so viscerally to
the truly shocking reports of the worst of these
crimes. Policymakers have responded to the pub-
lic’'s concerns about sex crimes by, among other
things, imposing residency restrictions on convicted
offenders. However, residency restrictions may be
subject to serious challenge. Based on studies and
legal opinions to date, there has been no convincing
evidence proffered that they have any effect in re-
ducing recidivism. Some courts in other states that
have reviewed local residency restriction laws have
found them unconstitutional or preempted by State
statute. The State Legislature in New York has so
far resisted efforts at establishing statewide resi-
dency restrictions. This places municipal lawyers
and planners in the position of educating public of-
ficials and the general citizenry as to the facts of sex
offenses, recidivism among convicted sex offenders,
effective post-conviction actions that can be taken to
reduce recidivism and to protect potential victims,
and, absent case law, an uncertain legality of local
sex offender residency restrictions.
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