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Introduction

The number of reported land use cases that contain
allegations of unethical conduct by actors in the plan-
ning and zoning arena—including board members,
elected officials, and attorneys—continues to increase.
Perhaps more disturbing in this latest trend is the types
of egregious behavior that are found to have occurred at
thelocal level despite the existence of federal, state, and
local statutes, and common law governing the conduct
of the various participants in the planning and zoning
decisionmaking process. Thisarticleisintended to serve
as areview of the reported cases and opinions over the
last two years where an allegation of unethical conduct
in aland use-related proceeding was brought to the at-
tention of acourt.! The article also reviews opinionsis-
sued by various state attorneys general during this time
frame that were requested to provide guidance to local
officials on certain ethics-related issues. Part | of this
article focuses on conflicts of interest, and is organized
into different categories of conflicts cases. Part 1l ad-
dressesthe subject of compatibility of dual officeholding.

I. Conflicts of Interest
A. Conflicts of Interest Arising from
Professional Status
Often conflicts of interest arise when municipal offi-

cias appoint individuals in certain professions to plan-
ning, zoning, and other review boards, and these indi-
viduals and/or the firms they work for also may appear
before such boards within the municipality. The profes-
sions most likely to raise conflicts questions are: archi-
tects, attorneys, developers, engineers, financiers (e.g.,
banking and mortgage lenders), realtors, and surveyors.
These individuals may be quite knowledgeable and fa-
miliar with land-related issues, but their employers or
companies may also desire to do business with the local
government which they serve. Courts and opinions of
state attorneys general provide specific guidancein this
regard on a case-by-case basis.

1. Architects

In arecent opinion, the New York Attorney General
found that a member of a village design review board
who is a professional architect need not resign from the
board, even though he is a partner in a firm that about
once a year accepts projects over which the board has
jurisdiction. However, the Attorney General advised that
the board member should * unquestionably” recuse him-
self from any consideration of a project or matter in-
volving his firm.? While noting that “to maintain public
confidence in the integrity of government, public offi-
cials must avoid even the appearance of impropriety,”
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the opinion concludesthat “if resignation and not recusal
was the appropriate remedy in every instance where a
local official’s private endeavors raised a potential con-
flict of interest . . . local units of government would have
difficulty finding qualified individual sto serve the pub-
licinterest.”3

2. Attorneys

There can be chilling effects for municipal/land use
attorneys who find themselves in potential conflict-of-
interest situations, under the Code of Professiona Re-
sponsibility or Rules of Professionalism, when they
switch sides between municipal clients and private cli-
ents. For example, where alaw firm represented a mu-
nicipality at various times for approximately 30 years,
and during the scope of that representation the firm,
among other things, worked on the drafting of a local
site plan law, a New York appellate court held that six
years after the last representation, the law firm was pro-
hibited under the applicable Code of Professional Re-
sponsibility from appearing before the municipality on
behalf of another client requesting site plan review.

A different conclusion was recently reached by the
Connecticut Superior Court where a Town attempted to
disqualify itsformer counsel under the Rules of Profes-
sional Conduct in connection with private representation
involving the same piece of property and the same issue
26 years apart.> When serving as town counsel in 1975,
the attorney had rendered an opinion letter to the town.
regarding whether the property in issue qualified as a
buildable lot. The attorney argued that the 1975 letter
alonewasinsufficient by itself to provideabasisfor dis-
qualification in the present matter, since the letter was
not a confidential document and it had been part of the
public record from the time it was rendered.® Noting that
the letter was issued 26 years ago at a time when the
town was not in an adversarial position with respect to
the subject property, and that 15 years had elapsed since
the attorney had severed his relationship with the town,
the court determined that “ the public’sinterest in the scru-
pulous administration of justice” would not be compro-
mised and that the “plaintiff’s interest in the free selec-
tion of the counsel of hischoice outweighsthe defendant’s
interest in protecting confidential information.””

In another case, a developer being represented by a
law firm in connection with the sale of real estate owned
by the devel oped brought asuit for mal practice and breach
of fiduciary duty and the duty of loyalty against the law
firm, and a partner of the law firm who was also a mem-
ber of the City Council, because the lawyer-councilman
had voted twice in his official capacity on issues that
adversely affected the developer.2 Specifically, the de-
veloper aleged that the lawyer-councilman made a mo-
tion to adopt abuilding moratorium on apartments, which
passed unanimously, causing the purchasers of an 11-
acre apartment tract to reject the devel oper’s contract for

sale.® After the initial vote, the developer met with the
law firm, and the lawyer-councilman learned that thefirm
was representing the developer in the sale of the apart-
ment tract. The developer urged the lawyer-councilman
to support its interests or, if he could not, to declare a
conflict of interest and withdraw from any further lead-
ership role, discussion, or vote concerning the morato-
rium.° Subsequently, the lawyer-councilman twice voted
to extend the moratorium, and abstained from voting
when the devel oper appeared before the City Council to
request awaiver of the moratorium.* In reversing asum-
mary judgment for the lawyer-councilman and the law
firm, the court concluded that there was sufficient evi-
dence to raise an issue of fact concerning the breach of
the standard of care and breach of fiduciary duty and the
duty of loyalty.!?

Where alawyer who had formerly been the mayor of
atownship, and had previously served as counsel to its
Board of Adjustment, used his political influence in an
attempt to pressure members of the township’s Board of
Adjustment to grant avarianceto hisclient, the court, in
adisciplinary proceeding against the lawyer, ordered that
the lawyer’s license to practice law be suspended for six
months, pursuant to findings that (1) he had promised
one member of thetown council that if the council mem-
ber helped secure passage of the variance request, the
lawyer would help the council member’s son obtain per-
manent employment with the county; and (2) in response
to another board member’s opposition to the project, the
lawvyer spoke with the head of the local ironworkers
union who then told the board member to reconsider his
voting position so as not to “bite the hand that feeds
him.” 2 Prior to court review, the lawyer had pleaded
guilty to the federal misdemeanor offense of promising
employment or other benefit for political activity, invio-
lation of The Hatch Act.** In considering the appropriate
discipline, the court noted, “Respondent, as an experi-
enced attorney and ex-counsel to the Edison Board of
Adjustment, should have known that influencing two
members of a zoning board, a quasi-judicial tribunal,
through third parties to vote to grant a variance for the
benefit of respondent’s client was highly improper.”

The Washington Court of Appeals found no prohib-
ited conflict of interest under the Rules of Professional
Conduct where an attorney in the City of Bellevue
Attorney’s Office provided legal counsel and advice to
the East Bellevue and Sammamish Community Coun-
cils, who were empowered to approve or disapprove cer-
tain city zoning ordinances.'® The Community Councils
asserted that the provision of legal counsel by the city
constituted a conflict of interest. The court, however,
noted that “it is accepted practice for different attorneys
within the same public office to represent different cli-
ents with conflicting or potentially conflicting interests
so long as an effective screening exists within the office
sufficient to keep the clients’ interests separate.”



3. Bankers

Where amember of alocal Board of Commissioners
which had voted to rezone a tract of land was also the
vice president of a bank that had participated in financ-
ing the acquisition of the land by the county redevelop-
ment authority, the Georgia Court of Appeals held that,
absent more evidence that the rezoning of the parcel di-
rectly and immediately affected his pecuniary interest,
therewas merely aremote and specul ative allegation that
failed to make a case for conflict of interest.'8

4. Planners

A former senior planner for an executive branch state
agency devoted to regional land use control is precluded
under New York's Ethics Law from rendering services
related to any matter that the planner worked on or was
directly concerned with while in state government.*®
Specifically, the planner, who had administered a fed-
eral community development block grant for a town at
the time of his resignation from state service in 1994,
could not later work as a private consultant for the town
to administer the same grant he administered while in
public service.?®

In a Georgia case, the court found that more informa-
tion was needed to determine whether a conflict of inter-
est existed. A property owner who was the director of
the county planning and zoning department, and who
desired to lease his property for theinstallation of atele-
communications tower, submitted an application for the
necessary conditional use permit to his own office for
review.?! The application was reviewed by the planning
director’s assistant and subordinate, who recommended
approval to the land use standards commission.?” Local
property owners and members of a citizens' group op-
posed to the construction of the tower sued, aleging that
the approval of the conditional use permit was improper
dueto the director’s conflict of interest. On appeal, sum-
mary judgment for the director was reversed, the court
holding that the defense had failed to demonstrate by
competent evidence of record that the director was not a
“public officer” within the meaning of the relevant state
constitutional provision, and that he did not have a con-
flict of interest.

It is not uncommon for municipal plannersto reside
and own property in the community where they work,
yet most often state and local land use laws and ethics
laws providelittle or no guidance on how to handlereal
or perceived conflicts of interest when a public official
requests an application from their municipality. Proac-
tive, advance planning for alternate decisionmaking
models could more comfortably address these difficult
scenarios.

B. Conflictsof Interest Arising from Residency

Oftentimes parties allege a conflict of interest based
upon the fact that aboard member livesin close proxim-
ity to the parcel subject to review. Where aplanning board

was responsible for the drawing of the boundaries of a
redevel opment area, members of the City Council who
lived in close proximity to that area did not have a pro-
hibited conflict of interest, even though they could stand
to gain from the manner in which the lines of the pro-
posed redevelopment were drawn.?® Although a land-
owner whose property was the subject of condemnation
for the purpose of redevelopment claimed that certain
Council members, the mayor, and the mayor’s father,
stood to gain by the way the lines were drawn, because
they owned property adjacent to the redevelopment dis-
trict, the court concluded that the plaintiff was not able
to establish such a conflict of interest.?*

Where a member of avillage board of trustees owns
commercia property within the village's business im-
provement district, the New York Attorney Genera has
opined that generally, since apublic official “must avoid
circumstancesthat compromise hisor her ability to make
impartial decisionssolely inthe publicinterest,” and avoid
even the appearance of impropriety, the village trustee
should recuse himself from the board’s deliberations and
voting on the business improvement district budget.?

In a recent Connecticut case, it was alleged that a
member of a planning and zoning commission, who was
an abutting landowner to property for which a subdivi-
sion devel opment application had been submitted, biased
the proceedings before the commission when he partici-
pated in the public hearings on the application and did
not recuse himself on the day of the vote.?6 Connecticut
General Statutes § 8-21 providesin part, “No member of
any planning commission shall participate in the hearing
or decision of the commission of which he is a member
upon any matter in which heis directly or indirectly in-
terested in a personal or financial sense” Connecticut
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courts over the years have expressed concern that this
provision not be used to handicap local governments by
alleging that every conceivable interest, no matter how
remote or speculative, require disqualification of zoning
officials,?” opting not for a per se disqudification rule,
but rather for acase-by-casefactual inquiry asto whether
there was material prejudice to warrant the invalidation
of a commission decision.?2 The court concluded that,
although pursuant to the statute the commission member
should have recused himself from the proceedings, the
commission voted 6-0-0 against the application, and there
was nothing in the record that evidenced any attempt on
the commission member’s part to influence the outcome
of the proceedings, and that therefore the decision of the
commission would not be overturned.?®

Where a commissioner lived adjacent to a site for
which an application had been made to construct a con-
crete batch plant, and the applicant alleged that the com-
missioner and his wife were opposed to the granting of
the application, the court found that the commissioner,
who recused himself from the vote on the application,
did not biasthe decision of the body by not recusing him-
self, from the outset, from the proceedings on the appli-
cation.® I n recognizing that commission members come
from the community and have opinions on matters, the
court reiterated the following language from an earlier
Wisconsin Supreme Court decision: “Nevertheless, a
board member’s opinion on land use and preferencesre-
garding land use devel opment should not necessarily dis-
qualify the member from hearing a zoning matter. Since
they are purposefully selected from the local area and
reflect community values and preferencesregarding land
use, zoning board members will be familiar with local
conditions and the people of the community and can be
expected to have opinions about local zoning issues.”3!

Where property owners, whosereplat application was
initially approved by a city planning commission but
later rejected by the city council on appeal, sued and
aleged, inter alia, that three of the four city council
memberswho voted against the property owners should
have abstained from voting because they held leader-
ship positions in a homeowners' association that was
vigorously opposed to the replatting, the court granted
summary judgment to the defense without addressing
the merits of the plaintiffs' conflict-of-interest allega-
tions.®” The plaintiffs had couched this aspect of their
complaint in terms of procedural and substantive due
processclaims. The court noted that these claimsfailed,
inasmuch as the plaintiffs had no constitutionally pro-
tected property interest in a favorable vote of the city
council. (The court noted that the decision of the city
council had beenreversedin astate court decision, which
held that the three city council members cited by the
plaintiffs as having aconflict of interest had indeed had
aconflict of interest, and had acted improperly by vot-
ing on the replat application.)

The facts of an ongoing enforcement dispute in
Plainfield, Connecticut highlight the potential problems
that can occur when a member of a zoning board of ap-
pealsis seeking adecision from that board. While board
members should not be exempt from zoning and other
land use controls, sometimes their conduct can go too
far, raising ethical dilemmas for themselves, the board,
and the municipality. In Anderson v. Gallow,* Gallow
wasthejoint owner of premisesthat hewasusinginvio-
lation of the local zoning ordinance by operating a busi-
nessin aresidential zone. Actions were started in 1997
to enforce a cease and desist order. By 2001, there had
been several applicationsto the zoning board on Gallow’'s
behalf, requesting relief, and acoupl e of intervening court
challenges to the enforcement proceedings. Gallow was
a member of the zoning board, and for part of the pro-
ceedings served asits chair. Having the occasion to con-
front the issue of whether azoning board can reconsider
and reverse its earlier denial of a variance application,
the court found that there was no authority to do so in
either the local zoning ordinance nor in the state stat-
utes, and that to allow thisto happen would result in no
finality to aproceeding before the board.** When Gallow
again submitted a virtually identical application for a
variance that had been the subject of previous litigation,
the first selectman and town counsel issued an opinion
to the four other board members (Gallow was excusing
himself from voting on his own application). The opin-
ion indicated that it was the first selectman and town
counsel’s opinion that the remaining four board mem-
bershad aconflict of interest, and suggested that the law
prevented them from sitting on the board during a con-
sideration of the variance, and that they could not con-
sider the variance again. The letter further advised the
board membersthat if they were to participatein the de-
cision, the town would not provide them with counsel
nor indemnify them in subsequent litigation.®® The mat-
ter was then tabled at a zoning board meeting after the
town refused to provide another lawyer to the board.
Gallow’slawyer told the board it could act, and two other
lawyers told the board it could not act.¢ Following that
meeting, the board chair resigned and Gallow became
the chair, and the new member appointed was alleged to
have been politically aligned with Gallow. Gallow’s at-
torney declared the application to have been approved
by default of the zoning board of appeals and published
an unprecedented notice in the newspaper to that effect,
although such publication was unsigned and did not in-
dicate by whose authority it was promulgated.®” The cur-
rent court decision addressed civil and criminal contempt
charges against Gallow, and found that the proper course
of action would be to pursue and enforce civil contempt
charges with a fine, rather than criminal contempt
charges.®®

C. Lack of Impartiality Based on Ethnic Slurs
During proceedings before an Inland Wetlands and



Water Courses Commission, conducted to determinewhat
mitigation would be required of a landowner who had
engaged in unauthorized encroachments on his property
involving wetlands and a flood plain, the landowner’s
engineer wasexplaining that hisclient wanted flower beds
and related greenery on the property, and stated, “He has
all these kinds of interesting ideas, being an Italian, |
guess, the Italians like gardens; | like gardens t0o.”*° A
commissioner then stated, “Some of the Italians are
wopsided.” The engineer replied, “Lopsided?’ and the
commissioner stated “Wopsided.” The engineer replied
“Wopsided, yes, O.K., got you.”4? The commission sub-
sequently ordered the landowner to restore his land ac-
cording to a mitigation plan it had accepted several
months before, rather than accepting any of the propos-
als subsequently made by the landowner. In an action by
the landowner to overturn the order, the commissioner’s
use of the ethnic epithet led the court to find a lack of
impartiality, the court noting that the use of ethnic re-
marks by thejudiciary are groundsfor disqualification.**
In sustaining the landowner’ s appeal, the court found that
the incident acted to undermine public confidencein the
administration of the commission’s business, and that the
hearings and deliberations occurred in an atmosphere of
animosity toward the landowner.4?

Improper Motive: Show MeThe Money

The U.S. District Court for the Eastern District of
Pennsylvania suggested that the record provided suffi-
cient evidence that could lead a reasonabl e factfinder to
find improper motive on the part of a board of supervi-
sors who had denied a landowner’s request to rezone a
parcel to allow for a supermarket, after the landowner
had declined to “voluntarily” help the township by pro-
viding open space to compensate for loss of residential
zoning caused by the proposed rezoning.*® At ameeting
of the board on July 7, 1998, concerning the rezoning
request, one member asked thelandowner whether it had
“any interest in helping the township with open space to
compensate for the loss of residential zoning.”# When
the landowner pointed out that such a contribution was
not required under township ordinances, another board
member responded that previously such contributions had
been made voluntarily.*® In its suit, the landowner al-
leged that the board had improper motivesin denying its
rezoning request, inasmuch as asecond devel oper was at
that time also pursuing plans for a supermarket on an-
other site, and that the second developer, having agreed
to make a contribution of $600,000 to the township to
purchase property to be kept as open space, was granted
a rezoning for its project.“® In declining to grant sum-
mary judgment to the defense, the court reasoned that
“Theplaintiffsin this case presented evidence from which
afact finder could reasonably concludethat certain coun-
cil members acting in their capacity as officers of the
municipality improperly interfered with the process by

which the municipality issued building permits, and that
they did so for partisan political or personal reasons un-
related to the merits of the application for the permits.”4’
The court relied on the following facts in reaching this
conclusion: (1) minutes of the July 7, 1998 board meet-
ing, which demonstrated that the entire board had knowl-
edge of the motive alleged by the landowner for the de-
nial of itsrezoning request; (2) minutes of another meet-
ing that indicated that the board was unreceptive to the
second developer’s plans, but that a rezoning might be
possibleif asuitable tradeoff could be reached; (3) alet-
ter from the township supervisor indicating support for
the other devel oper’s supermarket because of its $600,000
donation to purchase open space; (4) other comments
madeto thelandowner suggesting that hefollow thelead
of the other developer; and (5) the fact that the Board did
not wait for the recommendation of the County Planning
Commission before denying the landowner’s request.*

Personal Financial Gain

Where amember of aplanning board had recused him-
self from consideration of a matter involving a devel op-
ment project (on the advice of the Rhode Island State
Ethics Commission, dueto the possibility of future busi-
nessrelationships), but later participated asaboard mem-
ber in approving the project’s preliminary plan, oppo-
nents of the project claimed that the member’s subse-
guent participation constituted a procedural error
invalidating the planning board’ s decision to approvethe
project.* The court, however, determined that prior to
his participation in the approval of the preliminary plan,
the board member stated for the record that he did not
have a businessrel ationship with anyone associated with
the project. The court also noted that the issue had not
been raised by the opponents of the project in their ad-
ministrative appeal of the approval, nor had they offered
any evidence of the member’salleged conflict of interest
at the time of the planning board’'s approval of the pre-
liminary plan. Therefore, his participation in the approval
of the plan did not constitute a procedural error.>°

A Connecticut case brought as an action for manda-
mus to compel azoning board of appeals to hear an ap-
peal was denied on the grounds that there was another
remedy at law, but the underlying facts reveal another
ethics allegation, to wit, that the real estate broker who
had earned acommission on the sale of the subject prop-
erty to its current owners was also the zoning enforce-
ment officer of the town wherein the property was situ-
ated.! When citizens who objected to hunting and fish-
ing activities conducted on the property sought to have
the zoning enforcement officer disqualified from acting
in his official capacity on the property, due to his in-
volvement in its sale, he refused to recuse himself. The
zoning commission subsequently refused to order the
officer toissue a cease and desist order asto the hunting
and fishing activity, and the officer took no action re-



garding that activity.>? After the commission voted
against taking any action, the citizens appealed to the
zoning board of appeals, which decided not to hear the
appeal. While the court never reached the conflict-of-
interest issue, regardless of whether alegal conflict of
interest existed under Connecticut law, this case raises
another example of the appearance of impropriety, and
advances a public perception that municipal officersare
not always independent.

Pursuant to Alaska state law requiring municipalities
to adopt conflict-of-interest ordinancesthat require mem-
bers of a governing body to disclose when they have a
“substantial financial interest” in an official action, the
City of Homer adopted such alaw and defined “ substan-
tial financial interest” to mean a “financial interest that
could be affected by an official action, which might rea-
sonably result in a pecuniary gain or loss exceeding
$300."53 After an amendment was enacted to the city’s
zoning and planning code, permitting the sale and ser-
vicing of motor vehicles in the central business district,
a property owner sued the city to set aside the amend-
ment. He alleged, inter alia, that a particular city council
member should not have taken part in the consideration
of, or vote on, the amendment because of a conflict of
interest. However, the court noted that the council mem-
ber did not own any property in the area affected by the
amendment, nor did he participate in any business op-
erations that were directly benefited by the amendment.
Under such circumstances, said the court, it was specu-
lative at best for the plaintiff to insinuate that the ordi-
nance was a “significant step” towards some potential
future businessinterest of the council member.>* The court
further held that the mere fact that the council member
operated a snow removal business that used sand stored
on property subject to the amendment did not give rise
to conflict of interest.>

Other Conflicts of Interest

A landowner who owned marina property contiguous
to a private yacht club sought to disqualify seven mem-
bers of the planning board, who were members of the
club, from acting on his application for development of
his property.* Finding a conflict of interest, the court
stated, “It is difficult for the court to believe that a typi-
cal citizen would not perceive the clear potential for the
objective capacity of theYacht Club membersto beim-
paired in this setting.” 5 Notwithstanding the recogni zed
conflict, the court concluded that in smaller communi-
ties, such asthe oneinvolved in this case, and without an
alternate procedure in place to rule on the application,
the members of the Board should be permitted to rule on
the application consistent with their duty to protect the
publicinterest.58 This case bringsto the forefront the need
to have state legislation authorizing the appointment of
alternate members of boards, and/or the designation of
an alternate board in the municipality to hear applica-
tions when conflicts such as this surface.

I1. Compatibility of Office

As ageneral proposition of state law, in the absence
of a consgtitutional or statutory prohibition against one
person holding two municipal offices, aperson may hold
two offices simultaneously unlessthey areincompatible.
To determine incompatibility under the law, courts will
look to determine whether one office is subordinate to
the other, or whether there is an inherent inconsistency
between the two offices.® Over the last five years there
have been a growing number of opinions dealing with
compatibility of dual officeholding. For example, the
following offices have specifically been found by differ-
ent statesto be compatible: acting city attorney and chair-
man of the city’s zoning commission;*° planning board
director and member of a county industrial development
agency;5* and zoning board member and secretary of the
board.6? The following positions have been found to be
incompatible: member of a county quorum court and
member of a county planning board;®®> member of the
county planning commission and member of the local
legidlative body;% and simultaneous membership on the
township planning commission and zoning commission.%

What followsis areview of more recent opinions on
the subject of compatibility of dual officeholding.

Incompatible Offices

According to the South Carolina Attorney General, it
would be advisable, in order to avoid the appearance of a
conflict of interest, to prohibit one person from holding
the positions of Director of Planning and Development
and Town Council Member.%¢ The South Carolina Con-
stitution prohibits a person from holding two offices of
honor or profit at the sametime.?” Asit iswell settled in
South Carolina that the position of town council mem-
ber isan “office” in the constitutional sense,® the Attor-
ney General went on to analyze the position of director
of planning and development by examining the city or-
dinance creating the position and defining its duties.®®
While noting that whether the position of planning di-
rector isin fact an “officer” isaclose call, the Attorney
General opined that since the position appears to exer-
cise a portion of the sovereign power by virtue of the
authority to enforce the City’s planning and zoning ordi-
nance, the position most likely constitutes an office.”

The New York Attorney General determined that the
position of senior typist in the city building department
would beincompatiblewith membership on the city zon-
ing board of appeals.”* According to the facts presented,
thetypist isresponsiblefor reviewing applicationsto the
zoning board to ensure that they contain all required in-
formation, advising members of the public as to what
board approvals are required, tracking all applications
before the board, and typing information that comes be-
forethe board for review. Thetypist is supervised by the
building inspector, who also serves asthe zoning admin-
istrator. Determinations made by the typist’s supervisor



are subject to review by the zoning board of appeals, and
the building inspector makes recommendationsto the city
manager regarding the hiring, firing, and disciplining of
employees in the building department. As a member of
the zoning board of appeals, a person who also servesas
senior typist would be reviewing determinations of her
supervisor, which would at least present an “ appearance
that the employee’s authority to review her supervisor’'s
determinations is not being exercised impartially.”

Compatible Offices

After reviewing the powers and duties of the offices
of amember of a county board of health and a member
of the township zoning board of appeals, the Ohio Attor-
ney General opined that the two positions are not auto-
matically incompatible, but advised that there are infre-
quent situations where a conflict of interest could be
present.”® Therefore the individual dual-officeholder
should abstain from participating in any deliberations,
discussion, negotiations, or votesinvolving property that
is the subject of regulatory or enforcement actions by
both boards.” Examples of when such a conflict could
occur includewhen property owned by the board of health
of ageneral health district is the subject of township ac-
tion against the board of health to enforce its land use
and zoning regulations, and where the board of health
takes amatter to the township zoning board of appeals.”™

According to the Tennessee Attorney General, acounty
commissioner may legally serve as an employee of the
county highway commission, absent any statutory pro-
vision prohibiting such dual officeholding, solong asthat
individual followsthe voting restrictions set forthin Ten-
nessee Code § 12-4-101(c), which sets forth general
guidelines on conflicts of interest.”®

Conclusion

Land use law practitioners must continue to be vigi-
lant about the real and perceived ethical conduct of all of
the playersin the planning and zoning game. With fiscal
motivations to protect the economic value of property,
along with public health and saf ety motivations to make
certain decisionswith respect to land, the stage isalways
set for highly contentious board meetings that often re-
sult in the pursuit of litigation. One litigation strategy
that is gaining increasing popularity isthe exploration of
rel ationshi ps between the volunteers and public officials
who serve the community, business and professional re-
lationships, and relationships and ethics of attorneysin-
volved in providing advice in the land use arena. Too
few continuing education programs on the subject of land
useinclude an ethics component, and theliteratureisstill
scant in thisincreasingly important area of practice.
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NOTED IN BRIEF

Atrial court exceeded itsauthority when it declared
the zoning on a 75-acre parcel of property to be un-
constitutional and ordered the town to rezone the prop-
erty to a specific zoning designation. Town of Tyronev.
Tyrone, LLC, 275 Ga. 383, 565 S.E.2d 806 (2002). The
Supreme Court of Georgia said, “A court’srole in zon-
ing disputes is to determine whether the current zoning
amounts to an unconstitutional taking, not which zoning
classification should apply to a particular parcel of prop-
erty. . . . Once the trial court concluded that the current
zoning was unconstitutional, it should have ordered the
town council to rezone the property to a constitutional
designation.” 565 S.E.2d at 808. The state supreme court
also partialy reversed the trial court’s finding that the
current zoning of the parcel wasunconstitutional. It found
that evidence in the record supported the trial court’s
conclusion that the 53-acre portion of the property zoned
“agricultural-residential” could not be developed under
that classification. However, it did not find evidence to
support the trial court’s conclusion that the 22-acre por-
tion zoned “office-institutional” was unconstitutional .
“[T]he Developer simply did not show by clear and con-
vincing evidence that the 22 acres could not be devel-
oped under the office-institutional zoning. Accordingly,
the trial court clearly erred in concluding that the prop-
erty owners had suffered a significant detriment from
having their property zoned office-institutional.” 565
S.E.2d at 810.




