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Legislative Intent and the NYRA Racing Properties

By Bennett Liebman and Abigail Nitka

Introduction

In August 2003, Barry
K. Schwartz, the chairman
of the New York Racing
Association (“NYRA”)!
definitively stated that his
non-profit organization
owned the Belmont, Sarato-
ga and Aqueduct thorough-
bred racetracks.2 “No one is
using this land besides
NYRA,” Schwartz said dur-
ing an interview with
CNBC.3 “They’d have to
build their own racetracks to hold races here.”4

Bennett Liebman

Schwartz’s statements were simply the most recent
in a series of public stands on the issue of thoroughbred
racetrack ownership in New York. It is an issue that has
been repeatedly raised by both state officials and the
NYRA, but one which has never actually been resolved.

In fact, Schwartz’s words were an echo of state-
ments from 22 years earlier made by former NYRA
President James P. Heffernan.> “[NYRA] as a private
corporation, owns its land and buildings, and there is
no legal or practical way the state can acquire them
without proper compensation,” Heffernan said at a
press conference from the Aqueduct racetrack in 1981.6

Former New York State Assembly Speaker Stanley
Fink would have likely disagreed vehemently. In 1981,
Assembly Speaker Fink asserted that the people of New
York were the actual owners of the tracks, not NYRA.7
The “tracks were bought and maintained solely with
public monies. . . . Thus, basic equity requires that title
to the properties be held by the people of New York.”8

In 2003, Governor George Pataki and Attorney Gen-
eral Eliot Spitzer reiterated much of the Fink belief.
Pataki has said that the ownership issue is “a very com-
plicated legal question.”10 He was supported by
Spitzer’s office, which has maintained that NYRA will
lose its right to the racetracks if it ever loses its fran-
chise to conduct thoroughbred horse racing.!1

The purpose of this article is to explore the legisla-
tive history of the NYRA franchise revisions that were
made to the Racing, Pari-Mutuel Wagering and Breed-
ing Law in 1983 to determine what the intent of the leg-
islature was on the ownership of the racetracks operat-
ed by NYRA.

Speaker Fink and the
NYRA

It was Speaker Fink’s
position “that NYRA is an
instrumentality of the State
of New York, and if it ever
gets to that point, and the
Attorney General would per-
mit me to argue that case
before the Court of Appeals,
I would be delighted to do it.
And once you are an instru-
mentality of the State of New
York, there are a host of deci-
sions indicating that the State of New York can do with
its instrumentalities that which it wishes. . . . I believe
that there are other reasons why we think that NYRA
has no vested properties right [sic] in the race tracks
which would require compensation.”12
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Fink further stated, “NYRA was an instrumentality
of the State which we created by statute which we gave
power to do certain things. We diverted and had a
stream of revenue coming in that we created to them.
We created that stream of revenue for them . ... We
believe that title to Belmont Park, Aqueduct and Sarato-
ga Racetracks ought to be vested and our bill vests title
in that new public benefit corporation.”13

Speaker Fink’s contentions on the ownership of the
NYRA racetracks were rejected by NYRA President
James Heffernan. Heffernan took the position that
NYRA “had the right to sell our properties just as any
profit corporation does encumbered only by the mort-
gage commitments and the loans we had made.”14

As to the contention that the state would take over
NYRA in the event that NYRA lost its franchise to con-
duct racing, Heffernan replied that the law “only out-
lines the disposition of our properties on dissolution of
the corporation. The dissolution of the corporation and
the end of the franchise are not coextensive.”15

Speaker Fink, to emphasize his point, even asked
the Attorney General’s office for an opinion on the con-
stitutionality of his views on NYRA. Attorney General
Robert Abrams responded with a curious, three-page,
unpublished opinion to the legislative chairs of the Joint
Legislative Task Force to Study and Evaluate the Pari-
Mutuel Racing and Breeding Industry. While not indi-
cating that the state owned the racetracks, the Attorney
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General gave a carte blanche to the legislature to amend
the law to force NYRA to change the class of beneficia-
ries who would assume the property if NYRA were to
be dissolved.16

The Attorney General found that the “Legislature
has the constitutional power to amend a statute govern-
ing the formation of corporations. It is equally clear that
the Legislature has reserved the power to amend the
certificate of incorporation of any domestic corpora-
tion.”17

Therefore, “under its reserved power to amend the
certificate of incorporation of any domestic corporation,
the Legislature may direct NYRA to divest the class of
exempt organizations of rights, if any, they may now
enjoy upon dissolution, under the corporate charter.”18

Speaker Fink took the position that the Attorney
General confirmed “the legality of a key element in my
proposal that the state acquire the property of the New
York Racing Association.”1?

According to Speaker Fink, “[t]his opinion of the
attorney general dispels any notion that the state would
have to spend hundreds of millions of dollars to acquire
these properties. I now see no legal or financial road-
blocks to the state’s acquiring the tracks on behalf of the
people and for the betterment of the thoroughbred rac-
ing industry.”20

The 1983 Legislation

Despite the opinion of the Attorney General, legis-
lation to renew the NYRA franchise and to make the
state the ultimate owner of the racetracks did not
progress in either 1981 or 1982. In fact, no legislation on
this subject was even formally introduced in the legisla-
ture in either 1981 or 1982. Nor was any legislation on
this subject introduced until the last days of the regular
legislative session in 1983. Shortly before the legislative
session was to conclude in 1983, the Assembly, the Sen-
ate, and the Executive Chamber reached agreement on
the NYRA legislation.2! The legislation extended
NYRA'’s franchise for fifteen years until 2000. It provid-
ed for a capital investment fund to lend money to
NYRA to help fund NYRA's capital needs. The revenue
from expanded simulcasting of NYRA races would pro-
vide the initial revenue which the capital investment
fund would use to provide loan funds to NYRA.22 On
the issue of who owned the racetracks, the legislature
agreed not to make a decision on who owned the tracks
as of 1983. Instead, they established a system for future
bidding of the tracks after NYRA'’s franchise expired in
2000.23 Should NYRA lose its franchise, “the existence
of such association shall terminate at any time that such
franchise expires.”2* Once NYRA was dissolved, the
assets “after payment of or provision for its liabilities

will be assigned, transferred and conveyed and distrib-
uted by the governor then in office in accordance with
applicable provisions of law.”25

The legislation, 5.6969, sailed through the legisla-
ture. It passed the Senate on June 26, the same day that
it was introduced.?0 Explaining the bill, Senator John
Dunne stated that it was the “product of literally years
of discussion.”?7 “It seems to be finally the piece of leg-
islation that everyone is in agreement on.”28 The few
objections to the bill were that it had been passed in
haste, gave excessive power to the capital investment
fund and whether NYRA should be reauthorized to run
the tracks.??

The bill similarly had no trouble moving through
the Assembly the next day. In that house, Assemblyman
Arthur Kremer, the chairman of the Ways and Means
Committee, explained and argued for the bill. Assem-
blyman Kremer stated:

[a]bout two years ago, Speaker Stanley
Fink made it clear that he had no intent
of being part of any type of extension
of NYRA as a franchise unless and until
there was an agreement that eventually
the tracks would belong to the people
of the State of New York and that
NYRA would give them up. . . . In the
year 2000, when the charter of the Rac-
ing Association and the franchise
expires, all of the tracks presently used
by NYRA and covered by their fran-
chise will be turned over to the people
of the State of New York for the people
of the State of New York to own as
their property.30

The legislation accomplished this by making
“NYRA'’s franchise and their charter both terminate in
the year 2000.”31 Kremer added, “[t]he Speaker of this
House is to be congratulated for putting together a
package which takes away ownership and control of
these tracks and puts it in the hands of the people of the
State of New York.”32

The basic argument over the bill in the Assembly
was the question of whether local governments could
exercise zoning powers over NYRA. Assemblyman
Madison, representing the Belmont Park area, and
Assemblyman Seminerio, representing the Aqueduct
area, complained that NYRA had not been a good
neighbor. Their effort to amend the bill to apply local
zoning laws to NYRA was voted down,3? and the bill
passed by a vote of 141 to 2.

Because the main bill had been passed in such
extreme haste, there was a need for an additional bill to
make technical corrections in 5.6969.3¢ The Assembly,
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also on June 27th, passed A.8212, which was designed
to be a chapter amendment to S.6969 and which made
technical and conforming changes in 5.6969. Since the
Senate had adjourned, the technical amendments bill
did not pass the Senate until July 12, 1983, when the
Senate returned to Albany.

The passage off these bills placed the management
of NYRA in somewhat of a bind. The legislature had
aided NYRA by providing for a lengthy franchise exten-
sion and by providing funding for needed capital
improvements, but it had also significantly limited
NYRA’s ownership rights over racetrack properties. The
NYRA trustees met on July 13, 1983 to discuss their
position on the legislation. After the meeting, NYRA
officers announced that they would make a formal
statement of their position on July 14.35 On July 14,
however, NYRA took no position on the legislation.3¢
“The New York Racing Association which operates
Aqueduct, Belmont Park, and Saratoga finally may
have conceded that these three tracks belong to the
state of New York and its people, not to the N.Y.R.A.”37

According to the New York Times, the NYRA “had
been expected to take a public stand against the bill if
only to make its familiar argument that it, rather than
the state, actually owns the tracks . . . [s]itting still for
the bill does mean acknowledging that the state owns
the tracks, but many trustees have believed this was an
inevitable conclusion anyway.”38

Passage of the legislation was termed “an unprece-
dented victory for Assemblyman Fink.”3 The editor of
the racing trade publication, the Blood-Horse, on the
other hand, complained, “[nJow we have the Fink Leg-
islation so named not because it is so preposterous but
after House Speaker Stanley Fink who somehow thinks
that New York has always owned the NYRA proper-
ties.”40

The NYRA'’s so-called surrender, however, did
not end the battling over the legislation. The Racing
and Wagering Board raised a host of technical ques-
tions,*! and NYRA raised questions about some issues
involving the capital investment fund. Based on these
questions, Governor Cuomo had the bills recalled by
the legislature.42

Nonetheless, in August of 1983, all parties agreed
on necessary amendments to the law.43 NYRA Chair-
man Thomas Bancroft endorsed the bill “finding that
the legislative package when enacted into law will form
the foundation for the physical revitalization of our
three racetracks.”#4

The legislature returned in September of 1983 and
quickly passed the chapter amendment that had been
agreed to in August.*> There was no debate in either
house of the legislature. A.8224 /S.6987 passed the

Assembly by a unanimous vote of 144-0 and by a 56-2
vote in the Senate. In urging approval of the chapter
amendment, Senator Dunne, who was one of the spon-
sors of the chapter amendment, noted, “NYRA’s fran-
chise and charter are made coterminous. The assets of
the corporation upon dissolution will be distributed by
the Governor in accordance with applicable provisions
of law rather than being distributed to charities.”46
After passage, the original bill (5.6969) and the Septem-
ber chapter amendment (A.8224/5.6987) were both sent
to the Governor for signature. The initial chapter
amendment (A.8212), which had been recalled by the
legislature was abandoned.*” Governor Cuomo signed
both bills on September 27. In approving the bills, he
wrote, “[b]ecause NYRA has successfully operated the
tracks and no other group has shown a willingness or
capability to operate the tracks, NYRA's franchises are
extended to the year 2000. Thereafter, the bills establish
a competitive bidding process for the franchises to
insure the selection of the most qualified future opera-
tor of the thoroughbred tracks.”48 At a public bill sign-
ing ceremony the next week, NYRA Chairman Bancroft
said, “It is an excellent bill, . . . and we are delighted
with it. We accept the challenge of the next 17 years and
want you to know that the NYRA will be competitive
after the year 2000 in seeking to continue our operation
of the New York tracks.”4

So the clear implication of the 1983 NYRA franchise
extension legislation was to grant NYRA a life estate in
the racetrack properties. Once NYRA lost its franchise
and/or was dissolved, the remainder interest of the
properties would fall to the State of New York.

The Constitutional Issues

So was Barry Schwartz out of line when he argued
that the racetrack properties belonged to NYRA?
Maybe, under section 202.2 of the Racing Law, he was.
Yet, he and NYRA could certainly present a series of
colorable claims that the 1983 legislation was unconsti-
tutional as applied to NYRA’s racing properties.

First of all, it should be noted that the 1983 legisla-
tion is not a model of consistency. While it is reasonably
clear what will happen if NYRA loses the franchise,
there are a host of other provisions adding ambiguities
to the issue of how the property will be disposed of if
NYRA does not own the property. There are, in fact,
five sections of the law that deal specifically with the
disposition of the racetracks, each mandating a different
protocol. In addition to section 202.2, there are sections
202-b(3), 208(8)(i), 208-a, and 209-a of the Racing Law,
all of which provide variations on how the NYRA race-
track properties are to be distributed. These provisions
were not all written in synchronization with each
other and provide the opportunity for considerable
ambiguity.
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But apart from these obscurities, the major question
is whether the legislature was empowered to do what it
did in 1983. A full analysis of the legal arguments for
and against the state’s takeover of the NYRA properties
is beyond the scope of this article. Did the legislature—
as suggested by Attorney General Abrams—have the
authority to revise NYRA's corporate charter and force
NYRA to divest itself of the racetracks when it lost its
franchise?0 Was the forced divestiture of the racetrack
properties a regulatory taking which would require the
state to pay compensation to NYRA under the Just
Compensation Clause of the Fifth Amendment?5! Even
if this was a regulatory taking , would NYRA, which
could itself suffer no pecuniary loss, be entitled to com-
pensation?>2 Finally is NYRA, as claimed by Speaker
Fink, an “instrumentality of the State?”53 If NYRA is an
instrumentality of the state, could it have any claim to
compensation? Could the state impose a claim of laches
against any NYRA assertion that the 1983 laws were
unconstitutional?>4

“[T]he legislature clearly intended in
1983 that if NYRA were to lose its
franchise to conduct racing, its racetrack
properties would become the property
of the state.”

Conclusion

Horse racing in New York has always been highly
politicized. For this reason, the constitutionality of
chapters 1006 and 1007 of the Laws of 1983 and their
effect on the disposition of the racetrack properties may
never be litigated. When the next controversy over thor-
oughbred racetrack ownership arises, it is likely that
there will simply be different legislation enacted to deal
with the issues at hand at the time. Any new legislation
could modify the law already in place, or it may be
repealed altogether. Much of that will depend on the
goals of NYRA, the interests of the legislature, and the
potential interests of individuals or corporations wish-
ing to operate the NYRA tracks.

Within this nebulous framework, there are two cer-
tainties. The first is that the legislature clearly intended
in 1983 that if NYRA were to lose its franchise to con-
duct racing, its racetrack properties would become the
property of the state. Second, it is certain that this race-
track ownership issue will resurface, although it may
never be fully resolved.
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