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Power Plant Siting Law Awaits 
Legislative Action Patricia E. Salkin 

New electric genenth fadlties pro- 
posed to be construct e% in this State 
with the capacity to erate at least 80 
m-tts must fimtapproved by the 
New York State Board on Electric 
Generation Siting and the 
Environment The Siting Board is cre- 
ated by New Yoh Public~Savia Law 
Article X, which also sets forth the legal 
requirements that must be satisfied 
b&re the Siting Board can approve a 
project Artide X was enacted in 1992 
to replace its pdtessor, Artide m, 
which had already expired on January 1, 
1989. The Artide X prmisions were 
part of comprehensive legislation that 
d l i s h e d  a stdmtory energy plan- 
ning process that had & expired. 

Dunng in fim six yean, the new sit- 
ing law saw lide action. Howwer, as 
the electric energy industry was resauc- 
tured, a number of prospective generat- 
&. c o m r  began submitting appli- 
cauons r approval of new generating 
lidities pursuant to Artide X In what 
seemed like an explosion of activity the 
Siting Board a p p d  five new fidities 
during 2000 and 2001 for a total of 
3,490 megawatts of new electric gener- 
ation capacity. Assuming that these 
bcilities get consuucted, this represents 
an increase of nearly 10 % in New 
York's generating capin/. A new fkili- 
ty was approved in the Town of Arhens, 
Greene County on June 15, 2000; in 
the Town of Scriba, Oswego County on 
January 17,2001; in h e r  Manhattan 
on August 30, 2001; in Long lsland 
City, @eem on Sepronbcr 7, 2001; 
and in Astoria, Queens on November 
21,2001. 

However, the projcar ;Ipproved by 
- the Siting Board are only a f i o n  of 

those in the pipehe As &December 
2001, applications have been filed for 
another eight projecrs in the following 
counties: Albany, Brooklyn, 0 T Queens (2), Rockland (2), and Suffo 
Another eleven prospective projects are 
in the application prouss, but applica- 
tions have nor yer been filed for them. 

In connass, Artide VIII oversaw the 

1 0  E M P I R E  S T A T E  R E P O R T  

approval of only six projects in the six- quin: more h o l o g y  L 
w yean from 1972 through 1988, 
and only one was comcted .  This 

,h ms in* muaurs and a~ 
du,ion conml; ,.he for 

new fluny of -ty under Article X the should be determined; 
however, ushered in a new public w h h r  zoning requirements 
debate about du adequacy of New should be 
Yorkls siting law. h l y  in 2000, several incen- 
stakeholders urged the qo l  of Artide posed 
X that the L*r biled to ade 
qua y protect the environment in the , the of ' bcilities or 
new era of d Othmurgeda t h e r e u e o f e x k t i n g b ~ d d s i t g .  
streamlining o the Artide X review M~~~ of these --a to be 
prom,  d thg its to live up to the 
purpose of providing a one-stop forum 
for the siting of new fdities at a time 
when the State needed new generating 
capacity to ensun: reliability and to keep 
prices in ch& Other big-picture 
issues were muntered, such as which 
agency would implement f a  
ronmend permit requirements under 
the fed& Clean Air kt and Clean 
W a s  An 

After Governor Pataki directed the 
State Department of Public Service to 

submit a bill to the Leg~lature to 
address some of these emerging issues, a 
three-way agreement between the 
Governor, Senate Majority Leader and 
Assembly Speaker was reached in 
August, 1999, to make the first sign%- 
cant amendments to Artide X The 
amendments darified the authority of 
the Department of Environmental 
Consemtion to issue the r e q d  tkd- 
ml environmental permits, and 
improved the pre-application process, 
among other things. 

Neverthelm, both the Siting Board 
and Depamnent of Environmental 
Comervation enoountered new and dif- 
ficult questions during their respeaive 
reviews ofArtide X applications slich -as: 
whether the i n t m e r  finrGng process 
provided meamngfd assistance to the 
recipients; &er the overall review 
process was too protracted or too 
nuhed; whether the environmental 
analyses were &ciently thorough, and 
as thorough as that which was required 
under the State Environmental Quality 
Review Act; whether the State should 

sOned out a case-bYcaSe basis. 
HOW-, in 200 1, two chapter laws 

into && which provide 
a <ix-month +ted review for proj- 

that achieve a 75% redu,--&n in air 
,-ions of nim n oxides, sulfur 
dioi& and parti CUE te matter, and 
insd &-led condensers or evapora- 

-1.1% 
All may be short-lived, however, 

because Artide X is set to expire as of 
January 1, 2003. Needless to say, the 
-haon of Article X would p m t  a 
number of si&Cant cha]lv to 
&oldm. A thoughdid public dis- 
-ion of Art$& x is both timely and 

baause absent d o n  
this year, a major shift will occur in the 

v tory p+ that determines 
w ether new $ecnic r r a t i n g  fad- 
ties should be b t where. 
Whether ~ ~ t &  x should be to 
sunset, ' or continued 
with a m z e n t s ,  d be the topic of a 
March 1, 2002 ~ i u m  at Albany 
Law School (ALS). The m p m  Is 
being presented by i e  ALSs 
G o v e r n m e n t L a w C e n t e r , 
~nvironmental Outlook, Environmend 
Law Society and Environmental Alumni 
Group, along with tfie Hudson River 
Environmental Society. h r  more infi>r- 
mation, d 5 18-445-2329. 

P& E ii~rroriaa Ban and 
Dirccmr 4thc GOVERNMENT LAW 
CENTER OF ALBANY LAW 
SCHOOL She bur wiarn d k d  
~wtmn'vely on h e  s u e  4rm~gmwth. 
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