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LAND USE LAW REFORM SYMPOSIUM:
Regional Planning in New York State: A State Rich in National Models,
Yet Weak in Overall Statewide Planning Coordination

By: Patricia E. Salkin *

I. Introduction

Zoning and other land use controls are functions which have traditionally rested with units of
local government rather than under state and federal jurisdiction.* Exactly how land use planning
and regulation is implemented and enforced in New York, however, is not always entirely clear un-
der state law. Issues, including whether local comprehensive plans should be written documents,?
whether they should address certain functional elements,® how often they should be updated,* and
whether they should take into account regional needs® and/or state concerns are part of an ongoing
debate.

In New York, there are 1,530 cities, towns and villages, most of which possess authority for lo-
cal land use planning and decision making.® The impact of this planning and resultant decision mak-
ing, however, is not confined to the arbitrary political boundaries which delineate these municipali-
ties. In addition, many of today's problems are regional in nature.” Therefore, without a requirement
for some coordination, cooperation and consistency in local planning at some higher level, New
York can never achieve sound, regional planning which is needed to address myriad social and en-
vironmental concerns.? This article explores examples of regional planning which exist in New
York, either on a voluntary or mandatory basis, and makes recommendations for further legisla-
tive/executive action in New York to promote land use planning on more than a purely local level.

I1. Background
A. The National Picture

Zoning as a means of controlling land use decision-making on a community-wide basis was
first "officially” introduced in New York in 1916 with the adoption of the New York City Compre-
hensive Zoning Ordinance.’ In the early 1920s the Standard State Zoning Enabling Act was circu-
lated by the United States Department of Commerce.'® In 1926, the Department of Commerce pub-
lished a revised version of the Standard Act.'* Legitimized by the United States Supreme Court in
1926 as a valid exercise of the police power,*? the process of dividing municipalities into districts,
each with height, density and use restrictions based upon planning, became known as "Euclidean
Zoning."" Most state enabling statutes were modeled after the 1926 Act, and today, states and mu-
nicipalities are discovering that these statutes are inadequate to deal with the multitude of diverse
issues now involved in land use planning and development.

In 1967, President Johnson appointed the National Commission on Urban Problems, also known
as the Douglas Commission, to study, among other things, zoning and development standards.'* In
December 1968 the Douglas Commission transmitted its report to Congress and the President, mak-
ing a number of recommendations aimed at enhancing urban development, including a call for state
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and regional involvement in land use planning.™ In particular, the Douglas Commission recom-
mended that each state establish a state agency for planning and development guidance, which in-
cludes research and technical assistance to local governments in land use, and the preparation of
state and regional land use plans.’® With respect to the environment, the Douglas Commission again
recommended regional approaches to deal with a number of issues including conservation, water
quality, air pollution and solid waste."” It suggested that state and regional planning would allow for
a pooling of resources and economies of scale in the development of new initiatives designed to ad-
dress these environmental concerns.*®

During the 1970s and 1980s, several states began examining and implementing new strategies to
encourage regional growth management.'® Some states required that regional impacts be evaluated
as part of the local planning process, and that local plans be consistent with neighboring jurisdic-
tions as well as with those of regional entities which are responsible for reviewing the local plans.
In addition to the concept of regionalism contained within a local land use planning scheme, some
states created new regional entities designed to specifically protect significant cultural, natural or
environmental resources.”

During the 1990s, land use planners and elected officials across the country have developed a
renewed interest in the concept and process of regional planning. This shift may be due in large part
to federal statutes which mandate that state and local governments develop regional strategies or
work with regional planning agencies to qualify for federal funding.?

B. The History of Comprehensive Regional Land Use Planning in New York State

Comprehensive regional land use planning usually implies that a state has taken a significant
role in promoting and requiring regional land use planning efforts. In New York, this approach has
received considerable attention from within state government, but has never been popular with mu-
nicipal governments. In the early 1920s, the Committee of New York, later known as the Commit-
tee on the Regional Plan of New York and its Environs, was established to focus on planning efforts
within commuting distance to New York City.?* In 1923, Governor Alfred E. Smith created the
State Housing and Regional Planning Commission to study and report on planning in New York
State.” The Commission's 1926 report demonstrated that a multi-centered, regional approach would
spur new growth and development in every part of the state, not just New York City.”> Viewed as
being ahead of its time, the plan was not adopted, and the concept of coordinated regional planning
was put on the back burner.?® Since the report was presented, planning had continued as independ-
ent actions by the federal government, state agencies and local governments.?’ In his 1931 Special
Message to the Legislature, Governor Franklin D. Roosevelt stated, "we in this State have pro-
gressed to the point where we should formulate a definite far-reaching land policy for the State . . .
"% 1n 1934 the Division of State Planning submitted a report to Governor Herbert Lehman, which
called for the creation of a permanent state planning office, a reforestation program, and pollution
controls.? It was not until Governor Rockefeller's term in office that the notion of regional planning
received serious study and attention at the state level.

C. Executive Department Action - The Federal Incentive

The federal government was among the first to recognize the importance and benefit of regional
planning and coordination by tying federal funding for many programs to regional organizations.*
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The famous federal Housing and Urban Development "Section 701" program (the Urban Planning
Assistance Program) which was administered by the states from the 1950s to the early 1970s pro-
vided the major impetus for comprehensive regional planning in New York.*! Federal funding was
passed through the state to local, regional and area wide agencies, with a matching fund require-
ment, for the development of comprehensive plans and zoning ordinances.* In 1968, the federal
Intergovernmental Cooperation Act®® provided further incentive for regional planning, by requiring
that wherever possible, federal funds for development purposes be consistent with state, regional
and local comprehensive planning.>* Under a Bureau of the Budget (now Office of Management
and Budget) directive, this requirement for receiving federal funding became known as the A-95
review process.®> Under A-95, state and regional planning entities were given review authority
which many rigorously used to ensure vertical consistency between regional and state plans and lo-
cal decisions.* Since A-95 permitted peer reviews of local, state and regional agency projects, a
degree of horizontal consistency was also provided.*’

Initially, New York was slow to react to the federal Section 701 program, taking only limited
advantage of its benefits.*® In 1955, Governor Averill Harriman lent his support to the program, and
in April of that year he signed legislation amending the Local Finance Law®” to allow the state to
receive Urban Planning Assistance Program Funds.*°

The Bureau of Planning in the New York State Department of Commerce was initially respon-
sible for facilitating meetings between state and local planning officials for the purpose of coordi-
nating land use planning efforts and administering the Section 701 program. It was not until Octo-
ber 1956 that the first community planning projects were initiated under the Bureau.*" In 1959, the
National Housing Act** was amended,*® and for the first time counties and subregions were eligible
to participate in the program.** By 1965, there were twenty-one professional planners on the Bureau
staff. *° The Section 701 planning assistance program was expanded in the mid-1960s to provide
further incentives for both county and regional planning, as well as for planning at the state level.*°
In 1974, Congress again amended the Section 701 program, this time requiring recipients of funding
(states, regions and local governments) to include land use and housing elements in their planning
programs.*’ The land use element was to include studies, criteria and procedures for guiding
growth, and general plans for the pattern and intensity of land use for residential, commercial and
other activities.*® In 1978, the Division of State Planning at the New York State Department of State
submitted the State Land Use Element to the Federal Department of Housing and Urban Develop-
ment.*® This element, which provided a framework for coordination and complimentary state poli-
cies with respect to land and water uses, was viewed as a method for economic revitalization.”® One
theme in the element was simply that future growth and development should be directed to existing
population centers, where public services are available or may be easily provided.>

During Governor Nelson Rockefeller's administration, regional planning was given more atten-
tion. In his 1961 Annual Message to the Legislature, Rockefeller proposed the establishment of an
Office for Urban Development, which was later created as the Office for Regional Development
("ORD").** The ORD was separate and independent from the Bureau of Planning at the Department
of Commerce. In 1964, the ORD published a broad policy report entitled, "Change/ Challenge/
Response - A Development Policy for New York State,” which was intended to serve as a guide for
future planning for the state.>® The report called for the establishment of regional councils by the
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Governor (a recommendation which was swiftly met with resistance by local officials),>* and sug-
gested that a comprehensive law revision study be undertaken.” Although the ORD was abolished
in 1967, a new Office of Planning Coordination ("OPC") was established by the Legislature at the
request of Governor Rockefeller in 1966,°° which was in essence a merger of the ORD and the
Commerce Department's Bureau of Planning. The legislation which established the OPC mandated
that it prepare, "a comprehensive plan for the development of New York State.">’ The OPC was
also charged with coordinating all state planning, state and local planning, and creating a regional
planning system.”® The OPC advocated a comprehensive revision of New York's planning law, in-
cluding the promotion of regional land use planning.>® An OPC publication stated that, “at a level
between the state and locality, regional planning offers a comprehensiveness surpassing the local-
ity's and a focus sharper than the state's."®® In 1968, the OPC assumed responsibility for the Plan-
ning Law Revision Study for New York State, which culminated in 1970 with the publication of
Study Document No. 4.%* In 1970, at the request of the OPC, legislation was introduced consistent
with the study document, to revamp the local land use planning and zoning system which would
have provided for increased county, regional and state land use planning.® While the study recog-
nized the traditional and constitutional notion of local home rule and recommended a more flexible
legislative framework for local land use and development control, it also acknowledged the interests
of counties, regions and the state with respect to land use and development.®® Perhaps one of the
more controversial proposals was the recommendation for an integrated system of statewide forums
to evaluate proposed projects of area wide impact to ensure consideration of state, regional and
county viewpoints prior to major development or action.** Although the emphasis was geared to-
wards planning coordination, and not control over development,® one can readily realize the level
of concern that was raised among local officials. In fact, the political power of local governments
was also cited as a reason for the defeat of what was a presumed intrusion of state government into
local affairs.®

In 1970, the OPC released a status report on the then eightyear effort which focused on planning
for the future of New York.®” In his transmittal letter to Governor Rockefeller, D. David Brandon,
Director of the OPC explained, "functional planning embraces regional and local planning efforts as
well as programs of the federal government."®® He explained that regional planning takes the com-
mon interests of related towns, villages and cities and ties them together. The commerce and indus-
try, transportation, water supply, educational and medical services, waste disposal and cultural re-
sources of a region are viewed as connecting systems, with cities, suburbs and countryside each
playing specific roles in the lives of all the region's people.®®

The report called for comprehensive regional plans which used local comprehensive plans as
components, and pointed out that such a regional plan may shed new light on the development plans
of its localities.”

One year later, in January 1971, the OPC released Phase | of the New York State Development
Plan ("Development Plan").” The Development Plan looked one generation away, to 1990, as the
horizon year’® and set forth a proposal to guide growth and development throughout the state.” The
Development Plan contained a series of regional maps detailing projected settlement and land use
patterns, urging that they not be used as regional plans, but rather that they provide objectives or
guidelines for the development of plans by existing regional planning groups.” In further support of
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region-wide planning, the document recommended that counties be authorized to adopt regulations
dividing the county into development districts (e.g., urban, agricultural, recreation, conservation),
and to prescribe development intensity and population density within each district.” At the same
time that the Development Plan was touting regionalized planning efforts, it also called for broader
local cor;‘grol and the authorization of flexible and innovative zoning techniques for cities, towns and
villages.

The Development Plan, recognizing New York's strong tradition of local home rule, insisted that
the regional and county proposals "would not transfer basic local land use control powers to broader
levels of government but would provide a framework through . . . a statewide project review sys-
tem; protection of areas of critical state concern; and broad county districting."’’

The actions of the OPC were controversial,”® and according to one staff member, the contro-
versy may have been more attributable to a lack of public education and outreach, or a "campaign-
to-acceptance™ than to any other issue.”® Coordinated state planning and development on a regional
basis, however, emerged as a slogan in Governor Rockefeller's 1970 re-election campaign.®

In 1971, in what was referred to by many as the "midnight massacre," the OPC was abolished.®*
Its mission was revised to encourage and facilitate cooperation and collaboration among all agen-
cies and levels of government, funds were reduced, and its name was changed to the Office of Plan-
ning Services (the "OPS"), reflecting the fact that its major remaining purpose was technical assis-
tance, not functional planning.®® In 1974, early in the Carey administration, the Governor proposed
to abolish the OPS and create a new Office of State Planning.®® The Legislature failed to act on the
proposal, and the OPS's functions were merged into the Department of State.®* At the same time, the
Office of Local Government was eliminated and its functions were also transferred to the Depart-
ment of State.® The technical assistance functions were carried forward in the Division of Commu-
nity Affairs and federal programs in the Department of State. The focus of the unit was again rede-
fined, and its mission now concentrated on local, as opposed to regional, planning. Under Secretary
of State Cuomo, the Division of State Planning within the Department of State had only state plan-
ning functions, such as the development of the Coastal Management Program and State policy as-
pects of the Section 701 program.®®

In 1986, under Governor Cuomo's administration, the planning functions in the Department of
State were targeted for abolition. The functions were saved, but the staff was cut to twelve people to
service the entire state. In 1988, the offices were once again targeted for elimination, with only
seven positions rescued at the midnight hour. In 1993, there are only two planners left on the local
government staff at the New York Department of State for local technical assistance work. There
are, however, several planners on staff in the Division of Coastal Resources and Waterfront Revi-
talization.

Although many believe the history of coordinated statewide regional planning from within state
government began with independent planning departments, and practically ended with the abolition
of the OPC, the Department of Environmental Conservation (the "DEC") cannot be overlooked for
its role as a de facto state planning agency. Despite the fact that the DEC has no legal authority with
respect to general comprehensive land use planning, nor is it empowered to provide technical assis-
tance to local governments in this area, the DEC is statutorily charged with a number of powers and
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duties which have direct and indirect impacts on regional land use planning.?” In 1973, a new plan-
ning office, the Office of Program Development, Planning and Research (the "Office™), was estab-
lished within the DEC.® The Office consisted of three bureaus: Land Resources Program Develop-
ment, Environmental Resource Planning and Water Quality Planning.®® Although the Office was
abolished in 1978, its functions continue to exist in the divisions of Water, Lands and Forests, and
the Executive Division.*® Throughout this article there are references to myriad regional planning
programs which directly involve the DEC.*

Certain state agencies may prepare statewide plans which contain significant regional planning
recommendations or components. For example, recognizing that environmental concerns cross mu-
nicipal boundaries, a major objective of the 1973 Environmental Plan for New York State (the "En-
vironmental Plan™) was the establishment of a "statewide system for land use guidance, to fully ac-
count for local and regional and statewide environmental values . . . ."% Although the Environ-
mental Plan was submitted to three successive governors (Rockefeller, Wilson and Carey) for ap-
proval, it was never accepted.” More recently, in 1992, the DEC and the Office of Parks, Recrea-
tion and Historic Preservation released an Open Space Conservation Plan for New York State.** The
Plan, prepared pursuant to legislation which authorized the 1990 Environmental Quality Bond Act
("Bond Act")* to be submitted to the voters was developed with input from nine regional advisory
committees, appointed jointly by the state and county governments. Of significance is a recommen-
dation within the Plan that the regional advisory committees be "continued as a permanent link be-
tween the public and state government.”® This recommendation was based on the belief that the
regional bodies are crucial to the promotion of partnerships between different levels of government
and the private sector.”” Furthermore, the Plan provides for several ongoing functions of the re-
gional committees, including consulting with local governments, advising agencies on regional pro-
jects and priorities, and providing technical assistance to local governments.”® The Plan also calls
for the involvement of the county environmental management councils as well as local govern-
ments.*® Although the voters did not approve the Bond Act, the Plan is a significant statewide and
regional index and inventory of open space areas which should be conserved and protected should
adequate funding be available.®

I11. New York
A. State Legislative Action

In 1968, the New York State Joint Legislative Committee on Metropolitan and Regional Areas
stressed the need for strong county government in metropolitan areas, and the creation of compre-
hensive planning systems.’® The Committee stated that any proposal for regional planning in New
York State must be based upon respect for the history of local government in the state.’? The
Committee recommended that the state develop a policy of "regionalism™ under which the state
must encourage the creation of regional agencies, beginning with comprehensive planning bodies,
adequately staffed to coordinate federal, state, local and private development activities with a re-
gional impact.'® State agencies and quasi-public entities would, under the proposal, be required to
coordinate their public improvements and planning activities with regional agencies.*®* This pro-
posal served as the basis for Governor Rockefeller's 1971 Executive Order which specified that a set
of regions should be used for all state planning by all state agencies.’® In 1970, the Joint Legislative
Committee released a draft of a new planning law for New York.'® The proposal, if enacted in its
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entirety, would have put New York at the forefront of what has become a national trend toward
comprehensive, coordinated and consistent land use planning and development. This proposal also
failed to win legislative approval.

In 1990, the Senate Minority Task Force on Balanced Growth and Land Use Planning held a re-
gional conference to address how the state could accommodate growth and development in the
Hudson Valley region while retaining important ecological areas, scenic vistas, open spaces, and
other natural resources.’®” Recommendations of advisory councils to the Task Force included: (1)
the need for regional coordination to provide technical assistance on land use planning issues; (2) a
call for integrated planning among state, county and local levels, including the suggestion that New
York develop a model statewide land use master plan which would guide county master plans; (3) a
requirement that each county develop a master plan which would designate growth areas and a
streamlined approval process for development; and (4) amending the State Environmental Quality
Review Act to establish a process for the review of projects which have regional impacts by requir-
ing a more significant county review or by establishing interjurisdictional review boards on an ad
hoc basis.'® Unfortunately, the Task Force Chair failed to win re-election, and the project ended.

Over the years there have been legislative proposals which, if enacted, would have provided for
significant regional planning in New York. Most recently, in 1993, Assemblyman Richard Brodsky
introduced legislation which provided for a comprehensive system of statewide and regional plan-
ning in New York.'®® This is a revised version of a 1973 bill which was based upon the American
Law Institute's Model Land Development Code.**

B. Definition of Region

New York statutes fail to provide a simple standard definition of "region.” As early as 1970, the
OPC called for a consistent set of state planning regions to guarantee the coordination of the ad-
ministration of federal, state and local services.'*! The OPC stated that “regionalization is simply a
process of delineating an area for the purposes of description, analysis or policy formulation."***
Regions could be established in a number of ways, including homogeneity, modality, political real-
ism, statistical efficiency, social identification, and urban growth trends.*® The Office of Regional
Development defined a region as "an area larger than a county united by economic interest, geogra-
phy or other factors . . . ."*** As previously noted, in 1971 Governor Rockefeller issued an executive
order establishing state comprehensive planning and development regions, to further the coordina-
tion of the comprehensive and functional regional planning activities of the state and its agencies
with one another and with the federal, local and private sectors.™ Pursuant to the order, eleven re-
gions were established, and the heads of state departments and agencies were directed to recognize
and use these official comprehensive planning and development regions for all comprehensive and
functional planning activities.**® At that time and today, New York had/has a number of overlap-
ping regions which were established by various agencies for administrative and planning purposes.
For example, many state agencies have divided the state into administrative regions where their ser-
vices and local assistance funding may be delivered.*” One observer suggested that coordination
among the agencies would be impossible due to the diversity of interests among the various depart-
ments.**® Another observer pointed out that, "if you took all of the maps of the different state agen-
cies and laid them on top of each other, the overlapping lines would give you a black map," al-
though today agencies do attempt to coordinate their functions and in a sense are engaging in "ad
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hoc regional planning and coordination."** In 1975 one writer questioned not whether New York
would have a coordinated, functional comprehensive planning approach, but rather when and in
what form.*® Today, we are back to the issue of whether such a system can be successfully imple-
mented.

C. The Role of County Planning

New York State has sixty-two counties including five that comprise New York City.*?* Counties
were originally established as administrative units of the government to carry out state policies.'*?
With respect to land use planning, each county might arguably be considered a region for the cities,
towns and regions located therein. Under current law, a county acting alone, or in collaboration with
any of the municipalities therein, or in cooperation with the legislative body of an adjacent county
may establish a regional or county planning board.*?* Once established, the board may perform
planning work, conduct studies and research, adopt a county comprehensive plan, and recommend a
comprehensive zoning plan to cities, towns and villages within its jurisdiction."* While the county
planning board may prepare and recommend a master plan for the county,'?* there is no requirement
that city, town or village comprehensive plans pay attention to or respect the county-wide docu-
ment. Furthermore, there is no provision which would authorize county comprehensive plans to be
in effect for municipalities within the county which chose not to enact a local plan. A statute en-
acted in 1993, which provides authority for counties to participate in agreements relating to inter-
municipal cooperation in land use planning and the administration of such regulations, still fails to
provide counties with any significant coordinating role with respect to land use planning.*?°

The statutory scheme for counties is permissive, not mandatory, as it is for the cities, towns and
villages which are making the final decisions. Although county planning boards are given certain
review responsibilities for the coordination of designated municipal and zoning actions,*?’ they may
be overridden by the municipality in which the issue arose.'?® A current legislative proposal which
would recodify and amend General Municipal Law section 239-n has sparked discussion among
county planning directors as to the appropriate role of county planning.'?®

Is there really a difference as to whether the role of the county planning department is to plan
for the interests of the county, or whether it is to provide technical assistance and serve as a resource
to the towns, cities and villages therein? To serve either function well, it may be necessary to do
both. However, it has been suggested that competition between the counties and smaller municipali-
ties could be lessened if the county department focused only on technical assistance.™*® This would
then create a trust between municipalities within the county and the county government itself, in
that the services were offered without strings and were not "pushing™ or advancing the county
agenda.'®! Some counties have taken a proactive role in promoting a coordinated land use planning
approach for the municipalities within its borders.** These attempts have met with a mixed degree
of success.

D. Multi-Jurisdictional Planning Through Regional Planning Boards

Other than the Regional Plan Association, regional planning organizations existed in New York
as early as 1925."* These entities were probably strongest during the 1960s and 1970s as a result of
the federal government's requirement that local proposals for federal funding were to be reviewed
on a regional basis to determine district-wide significance and potential conflicts with master plan-
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ning. Although this federal requirement no longer exists, non-mandatory regional planning boards
still operate through the use of cooperative agreements authorized pursuant to statute.*** Nine re-
gional planning boards currently exist within the state, encompassing fifty-two of the state's fifty-
seven counties outside of New York City.**®

In addition to the authority to organize county and regional planning boards, municipalities
"may associate themselves together in a federation to promote community or inter-community plan-
ning within or by such municipalities, to provide for the collection and distribution of information
on planning, platting and zoning matters . . . ."*** Municipalities may also “cooperate with appropri-
ate state and county authorities in matters affecting the master plan of such county and the county
plan."™*" Again, as with county and regional planning agencies, this type of arrangement is also vol-
untary.

The major drawback to this voluntary or permissive system of inter-municipal regional planning
is that counties and localities may withdraw from involvement at any time. With funding contrib-
uted by each participating municipality, if one or more cease to participate, the regional planning
agency may no longer be financially able to operate. This may cause political problems for regional
planning agencies who may be prevented from making meaningful contributions and recommenda-
tions with respect to serious regional land use planning issues for fear of political retribution. There-
fore, some regional planning boards usually resort to disseminating statistical and demographic in-
formation to participating municipalities, thus avoiding involvement in political decision-making.

E. Special Purpose Regional Planning Bodies

New York is rich in special purpose regional planning bodies. These are entities created to ad-
dress one specific aspect of land use and community planning. The existence of multiple special
purpose agencies, however, may not be a desirable way to achieve sound regional planning, because
if regional governance organizations exist for single purposes, a functional bias may be created.'*®
Oftentimes there is a lack of authority, especially if the regional organization is voluntary in nature.
Further, since regional governance is made up of elected local officials, local political incentives
continue to dominate the decision-making processes of existing regional agencies.*

Examples of special purpose regional planning schemes in New York include regional or multi-
jurisdictional comprehensive planning as authorized by statute for solid waste management plans,**°
transportation,'** environmental protection,'*? and water resources.'**

1. Transportation - Metropolitan Planning Organizations

In 1975 the Legislature designated the existing metropolitan planning organizations ("MPOs")
to carry out certain planning functions in each urbanized area in which a public transportation sys-
tem provides services.*** The focus of the regional MPOs centers on transportation planning.'*
Among their numerous responsibilities, MPQOs are charged with developing effective involvement
of county and municipal governments in the metropolitan planning process,**® and with developing
long range regional transportation plans for consideration in the state transportation master plan.**’
These regional bodies can be important vehicles for the promotion of integrated regional transporta-
tion planning and local comprehensive land use plans. They have been given added importance un-
der the 1990 Federal Intermodal Surface Transportation Efficiency Act™*® as they now possess the
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authority to decide how the funding available under this program will be spent at the regional and
local levels.**®

2. Water Protection
a. Regional Water Resources Planning Boards

Local and regional water resources planning and development boards may be established pursu-
ant to the Environmental Conservation Law as a method of providing "comprehensive planning for
the protection, control, conservation, development, and beneficial utilization of water resources."**°
At the request of any county, city, town or village, the Department of Environmental Conservation
("DEC") may, after a public hearing, appoint a regional water resources planning board to study,
survey, and develop a comprehensive plan for the protection, conservation, development, and utili-
zation of water resources within the region." Unlike the lack of definition for comprehensive land
use plans, the statute enumerates several items to be included in the comprehensive water plan.*
Counties may recommend members for the board, and must pay the DEC twenty-five percent of the
costs associated with the board.™ Proposed plans are subject to approval by the DEC.** Although
these boards were very active in the 1960s and 1970s, during which time their plans, along with
comparable federally funded "Level B Studies,” blanketed the state, all of the boards have since
been disbanded and the DEC is not presently encouraging their existence.'

b. Sole Source Aquifer Protection

A designated planning entity shall provide for the protection of groundwater through the prepa-
ration of a comprehensive management plan.'*® The area-wide planning entity is to examine local
plans already in existence, and to incorporate such plans, where appropriate, into its work."’ The
Sole Source Aquifer Protection Act**® enumerates eleven items** which must be included in a
comprehensive plan, including "a comprehensive statement of land use management as it pertains to
the maintenance and enhancement of groundwater quality and quantity,"**° and a program for local
government implementation of the area-wide plan.'®* The statute also requires communication and
coordination with interested local, state and federal agencies.'®?

3. Solid Waste and Hazardous Waste Disposal

Local governments are encouraged by State law and policy to cooperate in the development of
ten year solid waste management plans.'®® State statute defines a "planning unit" as "a county, two
or more counties acting jointly, a local government agency or authority established pursuant to state
law for the purpose of managing solid waste, or two or more municipalities which the department $
(of environmental conservation$ ) determines to be capable of implementing a regional solid waste
management program."'®* The statute enumerates items to be articulated in the local plans, includ-
ing requirements that the plan describe measures undertaken to "secure participation of neighboring
jurisdi%&ons" and a "summary of specific written suggestions received from neighboring jurisdic-
tions."”

4. County and Regional Environmental Management Councils

The Local Environmental Protection Act was enacted in 1970, upon a declaration that "local
county or regional understanding of the importance of all aspects of the environment is necessary
for the most balanced use of natural resources."*® The law is permissive, granting to counties the
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authority, if they choose, to establish a county environmental management council, with representa-
tion from city, town, and village conservation councils.*®” Two or more counties may decide to con-
solidate these bodies and create a regional council.*®® The council is charged with a number of
tasks, including: (1) reviewing the state of the county environment as a whole; (2) cooperating with
the county planning agency and other agencies for the preparation of a plan to protect the county's
environment and manage its natural resources; (3) maintaining an index of all open space within the
county, including open marsh lands, swamps, and other wetlands; and (4) maintaining an inventory
of natural resources within the county.*®® The DEC is authorized to provide up to fifty percent of the
operating expenses of these agencies, on a reimbursable basis and within the limit of appropria-
tions.>™® Thirty-five counties currently participate in this program.'”

F. Regional Agencies to Protect Significant Multi-Jurisdictional Resources

New York also has a rich tradition of special purpose regional agencies or commissions created
to carry out land use planning and environmental protection on a multi-jurisdictional basis. These
regional entities, which were established primarily by the natural landscape, may serve as laborato-
ries to experiment with and develop land use planning methods for other parts of the state.”? Each
agency, however, was developed and empowered to address specific issues within its geographic
jurisdiction.!™

1. Adirondack Park Agency

In 1885, New York created the State Forest Preserve, requiring that all state owned land in the
Adirondack region be kept "forever wild.""* The Adirondack Park, then a 2.8 million acre tract of
both public and private land, was established by law in 1892.'® The 1968 Temporary Study Com-
mission on the Future of the Adirondacks, appointed by Governor Rockefeller, warned that to pro-
tect the character of the Park, the forest landscape would have to be preserved.'” In 1970, the Tem-
porary Study Commission released its final report,’” which listed 181 recommendations for action,
including recommendations for establishment of an independent, bipartisan Adirondack Park
Agency.'" It was this recommendation from the Temporary Commission which finally led to the
Adirondack Park Agency Act ("Act") in 1971.1

Regularly cited in planning literature as a model for regional land use control, the Adirondack
Park Agency ("APA") was established by the Legislature in 1971 as an independent state agency to
conserve, protect, preserve and develop the park and forest preserve lands which now amount to six
million acres of land,*® filled with unique scenic, aesthetic, wildlife, recreational, open space, his-
toric, ecological, and natural resources.'®" The Act directs the APA to develop and implement a re-
gional land use and development plan for the Park,'®? which encompasses 2,440,817 acres of forest
preserve land spread over twelve counties and 105 town and village governments.*® The Act has
been cited as unusual in that it seeks to represent a statewide constituency, while in effect creating a
regulatory agency to oversee the use of land and development in a specific region of the state.'®
Control is divided between the APA and local governments, which can assume jurisdiction for cer-
tain regional land use decisions if the APA approves their local land use programs.'® The APA al-
ways has jurisdiction over projects of parkwide significance, and local governments have jurisdic-
tion over purely local decisions.'®®
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Unlike other regional planning entities, the state took special interest in the APA, due to a sig-
nificant statewide concern for the resources within the Park including an extensive amount of state-
owned forest preserve land.'®” This is one of only a handful of independent regional planning enti-
ties in the state whose enabling act has been codified within the Executive Law and which is placed
within the Executive Department.'®® Appointments to the APA are made by the Governor with the
advice and consent of the Senate.'®® A local government review board advises and assists the
APA.* The board consists of twelve representatives, one appointed by each of the twelve counties
within or partly within the park.***

The powers granted to the APA have not been without vocal local opposition. For example,
criticism continues to come from local Adirondack residents who do not want any government
regulation over their land, and who see the APA as an agent of "rabid environmentalism."*? In ad-
dition, critics have voiced opposition to the manner in which the APA operates, including project
review, conditional approvals, and rigid interpretation of regulations.’® In 1973, a legislative pro-
posal was introduced to delay the adoption of the private land use and development plan for the
Park.'* In 1977, the New York Court of Appeals held that "the future of a cherished regional park"
is a matter of state concern “transcending local interests."** In April 1990, after one year of study
and public meetings, the Commission on the Adirondacks in the Twenty-First Century transmitted
its final report to the Governor.'*® Finding that the number of lots included for subdivision requests
to the APA tripled between 1984-1989,'°" the Commission proposed 245 recommendations, includ-
ing an Open Space Protection plan which would preserve open space through conservation ease-
ments, zoning changes and transfer of development rights.*® In addition to a proposed one year
moratorium on development and subdivision in certain areas, the Commission recommended that
the Act be amended to: (1) make environmental considerations the most important issue; (2) subject
all development, subdivision and land use changes to review by state or local government for envi-
ronmental impact; (3) limit compatible uses for each of the six land use categories in the Park; and
(4) require the APA to set performance standards to safeguard biological resources.'*® The report
became the subject of controversy, and three years later, the Governor's office and the Legislature
continue to negotiate a plan for the Adirondack Park in the next century.

2. Catskill Park

Thirty-eight percent of land within the Catskill Park, or 272,000 acres, is situated within the
State Forest Preserve.’®® The Catskill Forest Preserve was created by law in 1885.2%! In 1904, the
Catskill Park was created, consisting then of 576,120 acres.?®* As part of the DEC's responsibility
for care, custody and control of the Forest Preserve,?® the agency developed a master plan for the
management of state-owned lands in the Catskill Park which was adopted in 1986.2% Unlike the
Adirondack Park, however, private land within the Catskill Park is not subject to a regional land use
plan and there is no regional planning agency for the Catskill Park.2% In fact, the only state law in-
volving land use within the Catskill Park is a regulation on signs and advertising which was adopted
in the 1930s.%°

The Temporary State Commission to Study the Catskills was established in 1971.%" Its final re-
port in 1975 recommended the establishment of a regional agency to manage developments of re-
gional significance and to issue regional guidelines addressing minimum performance standards for
county and local land use management.?® Although such an agency was never created, the report is
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credited with increasing local planning efforts, upgrading some county planning agencies, and fos-
tering a cooperative planning effort among five municipalities.?®® After the Commission released its
1975 report, the DEC, at the request of Governor Carey, completed the work undertaken by the
Commission.?'® By November 1975, the DEC had issued fifteen study reports, and recommended,
among other things, cooperative intergovernmental planning which would utilize local and county
plans to develop a regional plan.?** Although legislation was introduced from 1976-1978 to create
the Catskill Regional Land Resources Management Act,?* it failed to progress through the legisla-
tive process.

In 1990, Governor Cuomo proposed the creation of a Commission on the Catskills in the
Twenty-First Century to examine what actions may be necessary to protect the lands and regional
water supplies within the Catskill Park from the impact of development activities.”** The proposed
commission was never appointed. Opponents take credit for preventing what they perceived would
be a body similar to the Adirondack Park Agency for the Catskills, but the Governor cited budget-
ary reasons for his decision not to proceed.”** The DEC is currently preparing public access plans
for both the Adirondack and Catskill Parks as well as updating the 1986 State Land Master Plan.?*

3. Commission on Tug Hill

The Tug Hill region with a population of just over 100,000 is located at the eastern end of Lake
Ontario, and encompasses 2,100 square miles spread over four counties and forty-one towns.*® The
Temporary State Commission on Tug Hill ("Tug Hill Commission™) was established by the Legisla-
ture in 1972, shortly after the Horizon Corporation placed an option to buy 55,000 acres of forest
wilderness in the area's central core.?!” Originally, the appointed Tug Hill Commission was to study
the region and make recommendations on its future.?*® The Tug Hill Commission soon began to
provide technical assistance to a portion of the four county region®*® through the establishment of a
Cooperative Tug Hill Planning Board, which was comprised of different town planning boards in
the central forest and watershed areas within the region.??° The Cooperative Planning Board was
established through an intermunicipal agreement.””* The Tug Hill experience is unique to New York
in that it demonstrates how small, inexperienced rural municipalities can cooperate to create an ef-
fective regional planning scheme.?? Among the long range goals adopted by the Tug Hill Commis-
sion were: (1) to provide comprehensive plans to cover the Tug Hill Region; (2) to develop and test
working organization structures for implementation; (3) to do the above in a manner which would
both provide for the protection of natural values of state and regional interest and allow for maxi-
mum local government responsibility and authority; (4) to strengthen local government's capacity
for handling complex decisions and programs; and (5) to conduct research and pilot programs so as
to evaluate issues affecting the future of the region.”* Today, these goals are being pursued through
four councils of government, each served by a jointly funded circuit rider.?** The Commission, with
the counties, provides a wide range of back-up support to the town and village governments to meet
technical assistance and training needs, including land use planning, community design and devel-
opment, and general assistance to governing boards.??> This is an example of intermunicipal ar-
rangements which foster both horizontal and vertical consistency.*%®

In 1992, the Legislature formally changed the name of the Commission from the Temporary
State Commission on Tug Hill to the Tug Hill Commission.??” The Tug Hill Reserve Act, also en-
acted in 1992, recognizes Tug Hill as a special region and empowers local councils of government
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to prepare reserve plans.??® The legislation requires state and county agencies to consult with com-
munities on the reserve plans, but does not grant to the higher levels of government veto power over
the plans.??

4. Lake George Park Commission

The Lake George Park Commission was established in 1961 within the DEC for, among other
things, the preservation and enhancement of the lake, and the conservation and preservation of pure
water supplies and natural resources.** The Lake George Park is comprised of approximately 300
square miles of a combination of state-owned land and privately owned land.?** There are nine
members of the Commission comprised of at least two representatives from each of the three water-
shed counties (Warren, Washington and Essex) and the Commissioner of the DEC who serves ex
officio.?*> Among the powers of the Commission [*537] are consideration of the cumulative im-
pact of actions upon all the resources in Lake George Park;?*® establishing rules, regulations, and
procedures with respect to certain land use activities;”** and encouraging and cooperating with mu-
nicipalities located within Lake George Park in the preparation and adoption of zoning and other
land use regulations.?®®

In 1984, the DEC created the Task Force for the Future of the Lake George Park ("Task Force™)
for the purpose of developing a management plan for Lake George and its watershed.”*® The Task
Force, which operated under the Park Commission, was comprised of state and federal agency staff,
county and other local government representatives, private citizens, and academic and environ-
mental organizations.”®’ The Task Force released its final report in 1987, which contained 209 rec-
ommendations addressing growth management, better land use planning, local designation of criti-
cal environmental areas, open space dedication and preservation, historic preservation, and scenic
area designation.?®® The report resulted in comprehensive amendments to the Lake George Park
Commission Act in 1987, including the granting of authority to the Commission for the regulation
of sewage, storm water run-off and other factors which might affect the quality of the water.”*® The
Task Force report contains a series of 210 recommendations that address the appropriate roles of the
Commission, the Adirondack Park Agency, DEC and local governments with respect to land use
controls, improvements, and project review.?*® Although a number of specific proposals were ad-
vanced, the APA has not implemented them, due perhaps, to the Agency's apprehension of address-
ing concerns on the basis of the whole Adirondack Park, rather than just the Lake George Park
which happens to lie wholly within it. This demonstrates the difficulties in coordinating regional
planning initiatives when there are overlapping regional planning entities.

5. Urban Cultural Parks System

In 1982, the State of New York established a program for urban cultural parks®** described as

"definable urban or settled areas of public and private uses ranging in size from a portion of a mu-
nicipality to a regional area with a special coherence,"*** to preserve the resources through devel-
opment and use in a system of state designated urban cultural parks.?*® The Act declares it the pol-
icy of the state to coordinate the plans, functions, powers and programs of the state as they affect
urban cultural parks, with federal, regional, and local governments, as well as with other public and
private organizations.*** The Commissioner of the Office of Parks, Recreation, and Historic Preser-
vation has the authority to relate or integrate local and regional urban cultural parks into a statewide
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system of state designated urban cultural parks.?*®> The statute identifies a number of urban cultural
parks for inclusion in the program,®*® with a provision for ongoing state designation.?*’

A significant land use planning component of the program calls for the preparation of a compre-
hensive management plan by the appropriate local governmental entity, which, upon approval by
the Commissioner of the Office of Parks, Recreation, and Historic Preservation, shall then be
deemed the plan for both the local and state government.?*® A statutorily prescribed list of items
which must be included in the comprehensive management plans includes: (1) an inventory of re-
sources within the park; (2) a statement of goals and objectives; (3) identification of types of uses
and their linkage to the overall statewide system; (4) a description of techniques or means for pres-
ervation and protection of the natural and cultural resources within the park; and (5) a schedule for
the planning, development, and management of the park.?*° Incentives for the development of the
plan include assistance from the state for acquisition, development and programming within the
park,?*° grants for planning and design,?*! and a requirement that state agencies which may be con-
ducting funding or approving activities within the park boundaries consult, cooperate, and coordi-
nate their activities with the Office of Parks, Recreation and Historic Preservation, and with the lo-
cal government.? This provides an example of vertical consistency achieved through a "bottom-
up" approach.?*®

6. Hudson River Valley Greenway Communities Council

In 1966, partly in response to a federal proposal for an interstate basin commission, Governor
Rockefeller proposed and the legislature passed a law establishing the Hudson River Valley Com-
mission.”* The Commission's primary functions were comprehensive planning and project review
within one-half mile of the river or line of sight from the river.”® The Commission lasted until
1971, when its enabling legislation was repealed.”® In 1979, the DEC conducted a study of the
natural and cultural resource protection needs of the Hudson Valley, which led to the creation of the
Heritage Task Force for the Hudson River Valley (“Heritage Task Force™).?>” While the Heritage
Task Force was initially an advisory body to the DEC, in 1988 it was codified and in 1991 its name
was changed to the Greenway Heritage Conservancy.?*®

The Hudson River Valley Greenway Act was signed into law in 1991 for the purpose of creating
a process for regional decision-making in the geographic region of the Hudson River Valley.**
Recommended by the Hudson River Valley Greenway Council (“Council),®® the "greenway" is
defined as a structure which: (a) brings local governments into a strong regional alliance; (b) fur-
thers their ability to achieve appropriate economic development consistent with conservation objec-
tives; (c) provides technical assistance on a regional perspective, relating to agriculture, develop-
ment trends, and open space protection; (d) preserves natural, cultural and architectural assets; (e)
preserves open space by encouraging new development in existing areas and by encouraging devel-
opment where infrastructure already exists; (f) interweaves recreation, access and travel corridors;
and (g) promotes an appreciation of the Hudson River.?

The Council was given a long list of powers including, but not limited to: (1) reviewing and
commenting upon capital and long-range plans of state agencies as they affect the objects and plan
of the greenway; (2) reviewing and commenting as an interested agency during an environmental
review process; (3) designating multi-county planning districts or subregions based on environ-
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mental, economic and social factors linking counties, cities and towns for the purpose of developing
a greenway compact; and (4) organizing and meeting with county planners within the greenway re-
garding regional projects and the provision of planning services.”®* The first step in the compact
planning process requires the Council to assist municipalities with modernizing their local planning
and zoning.?*® Second, the Council is to convene a meeting of municipalities in the greenway area
to begin work on the preparation of regional plans.?** Finally, the Council is to prepare an overlap-
ping compact that incorporates all of the regional plans and addresses valley-wide concerns.?®® The
Council is further charged with the responsibility of consulting, cooperating and coordinating its
activities with other interested state agencies.?*®

The Council is to "guide and support a cooperative planning process to establish a voluntary re-
gional compact amongst the counties, cities, towns and villages of the greenway . . . ."**” The Coun-
cil must approve the regional plans, and upon such approval, the participating communities become
a part of the greenway compact.”®® This voluntary "bottom-up" approach, with elements of horizon-
tal and vertical consistency may prove to be a model for regional planning in New York. As incen-
tives for voluntary participation in the regional planning process, municipalities become eligible to
receive funding from the Department of Economic Development for urban and community devel-
opment feasibility studies, and for commercial revitalization and redevelopment projects.”®® Mu-
nicipalities may receive economic development assistance grants from the Urban Development
Corporation's urban and community development and regional economic development programs.?”
Further, they are eligible for capital, program and planning matching grants, and, each participating
community shall receive indemnity from the state in the event of legal actions brought against the
community or its agents resulting from land acquisition or implementation of zoning or other land
use controls consistent with the regional plan.?’* Another significant incentive is the exemption
from review under the State Environmental Quality Review Act*’? for projects that are in confor-
mance with the regional plan.?”® Finally, participating municipalities are authorized to regulate
docks, boathouses and like structures in the navigable waters of the state to a distance of 1,500 feet
from the shoreline.?”

In addition to the Council, the Legislature established the Greenway Heritage Conservancy
("Conservancy") for the Hudson River Valley, a public benefit corporation.?”> The Conservancy is
authorized to provide technical assistance to county and local officials, landowners and interested
organizations with regard to resource protection and preservation.’® It may also encourage and as-
sist state, county and local governments with implementing procedures for identifying and designat-
ing critical areas.?”” The Conservancy may initiate the preparation of comprehensive and systematic
inventories and studies of the resources of the Hudson River Valley (a geographic information sys-
tem)®’® and assist with the development and implementation of a comprehensive program and plan
at the state, county and local levels for resource preservation and enhancement in scenic corridors
(trail systems).?” In addition, it may jointly designate and develop model greenway projects with
the Council to demonstrate implementation of greenwayéjlanning and make grants to municipalities
and non-profits within the greenway for such planning.?

The Hudson River Valley Greenway Trail is to be established on both sides of the Hudson River
along the Greenway area, and, to the extent practicable, be within view or have physical access to
the river.®® The aim of the trail is to create pedestrian- friendly links among the cities, towns and
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villages, and among the historic, cultural and natural resources of the Hudson River Valley.”** A
hotel occupancy tax was established on all hotels, motels and similar establishments with 26 or
more rooms as a method of financing the Greenway Plan.?*

Although the voluntary compact concept is being hailed by some as a model for the rest of the
state, it is too early to draw conclusions as to its success. Clearly in a state such as New York where
there is a strong tradition of local home rule, a nonmandatory regional planning approach would
receive a warmer local political reception. According to Council staff, a number of municipalities
are currently developing plans to submit for participation in the compact.?®*

7. St. Lawrence-Eastern Ontario Commission

In 1969, the St. Lawrence-Eastern Ontario Commission was created to "insure optimum conser-
vation, protection, preservation, development and use of the unique, scenic, aesthetic, historic, eco-
logical, recreational, economic and natural resources of the St. Lawrence-Eastern Ontario area."?®
The Commission is charged with the development of a long range policy which recognizes state-
wide interest in the conservation, use, and development of the area's resources.”®® Commission
members include the Commissioner of the DEC, the Secretary of State, and the Commissioner of
Commerce (or their designees).?®’ Fourteen additional members are appointed by the Governor with
the advice and consent of the Senate.?®® Twelve of the appointed members must be residents of St.
Lawrence, Jefferson, Oswego, and Cayuga counties.’®® Among its numerous duties, the Commis-
sion is charged with formulating and implementing a coastal zone management program for the
shoreline within its jurisdiction,*® and for review of public and private projects proposed within the
area to ensure a balancing of interests.”** The Commission has thirty-five days within which to
comment on proposed projects, and offer advice and assistance to improve the project (or recom-
mend against it).%*

In 1983, the National Park Service, in cooperation with the St. Lawrence-Eastern Ontario
Commission, the DEC and the Office of Parks, Recreation and Historic Preservation, completed a
study of the St. Lawrence River-Thousand Islands area.** The final report recommended the crea-
tion of a "greenway plan" which would establish a regional cooperative partnership between local,
state and federal governments, and private landowners for conservation and enhancement of the re-
gion's land and water resources.?® Due to a lack of local support, there has been no movement on
this proposal 2%

G. Regional Planning Programs Within Other State Laws

1. Coastal Zone Management Program

In 1972 the federal government passed the Coastal Zone Management Act®*® which set in place

a mechanism and incentive for thirty coastal states and five territories to begin to plan for the pro-
tection and enhancement of 95,000 miles of shoreline.?*” New York began to participate in the
Coastal Zone Program in November 1974 through the Division of State Planning in the Department
of State.”®® The DEC also had early responsibility for coastal zone management, and was the major
subcontractor in the Coastal Zone Program from 1974 to 1976.%*° Although the DEC continued to
receive some coastal funds through the mid-1980s, in 1976 coastal responsibilities were centralized
in the Department of State.*® In 1981, New York enacted the Waterfront Revitalization and Coastal
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Resources Act.*™ The Act was designed to ensure “coordinated and comprehensive policy and

planning for preservation, enhancement, protection, development and use of the state's coastal re-
sources . . . to properly balance between natural resources and the need to accommodate the needs
of population growth and economic development . . . ."*% The Act implemented a form of geo-
graphic regional planning for up to 3,200 miles of New York's coastline. The Act declares it the pol-
icy of the state within the coastal area "to assure consistency of state actions and, where appropriate,
federal actions, with policies within the coastal area, and with accepted waterfront revitalization
programs . . . ."** The Act was amended in 1986 to extend the applicability of its provisions to
inland waterways under certain conditions.*® The Secretary of State is charged with advising the
Governor and state agencies concerning "planning, programs and policies for the achievement of
wise use of the land and water resources of coastal areas . . . .;"**® evaluating federal, state and local
programs and legislation relating to coastal issues, and, where appropriate, making recommenda-
tions;** and reviewing and commenting upon programs and actions of state agencies which may
have the potential to affect the policies and purposes of the Act.>’

The Act also provides for optional local government waterfront revitalization programs which
allow any local government, or two or more local governments acting jointly, which has (have) any
portion of its (their) jurisdiction contiguous to coastal waters, to submit a local plan for approval
concerning the preservation of resources and development along the coast.>®® The Secretary of State
is charged with providing technical assistance to localities desiring to develop waterfront plans and
facilitating consultation and coordination among local, county, regional, state agencies, federal
agencies, and community groups with respect to both the preparation and the implementation of the
local plan.®® Benefits of approved local waterfront revitalization plans include expedited permitting
procedures®® and grants to localities for actions which lead to the preparation of a local plan.*'* The
coastal program offers a good opportunity for regional/intermunicipal cooperation with respect to
preservation and promotion of coastal resources.

2. Horizons Waterfront Commission

The Horizons Waterfront Commission was established in 1988 as a subsidiary of the State Ur-
ban Development Corporation through the use of an intermunicipal agreement among eight munici-
palities,*' the Niagara Frontier Transportation Authority, and Erie County.>" It is an example of a
regional planning initiative not created by an act of state law. Among the purposes and powers of
the Commission are: (1) the development, adoption and updating of a master plan for Erie County's
waterfront; (2) the coordination of all activities of all governmental entities in the development of
the waterfront; and (3) the coordination and focus of private investment and development.®* The
Horizons Waterfront Action Plan was adopted by the Commission and the Urban Development
Corporation in January 1992.%" It provides another unique example of a regional approach to water-
front planning and development.

3. Long Island Pine Barrens Maritime Reserve Act

In 1990, the State Legislature established the Long Island Pine Barrens Maritime Reserve
Council to help local governments and the state coordinate the efforts of all municipal, county, state
and federal agencies involved in the management of the reserve, and to oversee and prepare a com-
prehensive intergovernmental management plan for the reserve which state and local governments
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may adopt.**® Recognizing that the Pine Barrens, an area encompassing over 100,000 acres in Suf-
folk County, overlies the largest source of pure groundwater in New York, the state set up a man-
agement system to protect this resource through the adoption of state and local comprehensive
plans, and the coordination of programs and studies in the region.*"’

The Long Island Pine Barrens Maritime Reserve Council®*® is charged with the preparation and
adoption of a comprehensive management plan for the Long Island Pine Barrens, which the state
and localities may adopt.*™® The plan must include: (1) the general goals and policies to best protect
and enhance the public values in the area; (2) a map of the area; (3) management guidelines for the
preservation, recreational and educational use of the Pine Barrens; (4) guidelines for protecting and
promoting economic activities such as agriculture, fishing, recreation and tourism; and (5) a survey
and management priorities for natural and historic resources, erosion control and stream protection,
and trails and other recreational uses.*?

In July 1993, Governor Cuomo signed into law the Long Island Pine Barrens Protection Act.?*

Enacted after a two year lawsuit concerning environmental review with respect to the cumulative
impact of development in the Pine Barrens,*?? the new law created the Central Pine Barrens Joint
Planning and Policy Commission which is now charged with the adoption and implementation of a
plan to balance preservation and development within the Pine Barrens.*** The newly adopted Act
provides another approach towards achieving sound and coordinated regional planning, in a manner
amenable to all involved local governments. The composition of the five-member Commission in-
cludes a representative of the Governor, the Suffolk County executive, and the supervisors of the
towns of Brookhaven, Riverhead and Southampton.*** By providing for unanimous adoption of the
final plan, the Act calls for the exercise of home rule at the front end of the process.**® Within three
months of final adoption of the plan, the municipalities in the Pine Barrens area are required to
amend their land use and zoning regulations to conform to those of the plan.®?® These revisions are
subject to approval by the Commission.**

This approach was developed through a series of negotiations with all the involved interests.*?

Unlike other special regional planning entities which have been created by statute, the Long Island
Pine Barrens Protection Act contains very specific deadlines for the satisfaction of various plan
stages.**® This reflects the desire of interested parties to settle the issues and move forward toward
sound regional planning which accommodates preservation and development in an area which con-
tains significant natural resources and a demand for growth and development.

4. Thruway Barge Canal System

New York's canal system is 524 miles long, not counting tributary streams and reservoirs, and
runs through eighteen counties.®* In 1989, the New York State Barge Canal Planning and Devel-
opment Board issued recommendations for the coordinated, long term development of tourism and
economic potential on the canal system.*" In 1991, the citizens of New York State approved a con-
stitutional amendment that authorized the leasing of canal lands®** and removal of the longstanding
prohibition on charging fees on the canal system.** The following year, in an effort to increase
economic development and tourism along the canal system, and to devise a systematic proposal for
the preservation and future development of the canal system and lands adjacent thereto, the State
Legislature amended the Canal Law,** the Public Authorities Law,**® and the State Finance Law.*
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These amendments transferred jurisdiction of the barge canal system from the Department of
Transportation to the New York State Thruway Authority®*’ and created a New York State Canal
Recreationway Commission.®® Voting members include the Chairman of the Thruway Authority
and the Commissioners of Transportation and of Environmental Conservation. VVoting members
also include ten individuals involved in canal use, development, preservation or enhancement and
local governments from counties adjacent to or intersected by the canal system.>*® The Commis-
sioner of Economic Development, the Commissioner of Parks, Recreation and Historic Preserva-
tion, and the Secretary of State are nonvoting, ex-officio members.>*

339

The Commission is charged with the development, maintenance, and periodic update of a state-
wide canal recreationway plan for the canal system.3*? This task requires a significant amount of
cooperative regional planning. For example, the statute specifically requires that the Commission
solicit input from counties which intersect or border the canal system, and provides that multi-
county canal plans may substitute for individual county plans.>** The county plans are to reflect par-
ticipation by diverse local interests, including "recreation, hunting and fishing, the environment, ca-
nal related tourism businesses, historic preservation, and commercial development."3*

The statewide canal recreationway plan is, in effect, a comprehensive land use management and
development plan for the canal system.** The plan shall include: (1) criteria for use of the canal
system; (2) a system for both clusters of development and stretches of undeveloped open space in
areas between municipalities which are conducive to waterfowl, fish and wildlife habitats; (3) "pro-
visions for the consideration of environmental resources;" (4) provisions to protect the public inter-
est in the canal lands for commerce, navigation, fishing, hunting, bathing, recreation and public ac-
cess; (5) "provisions to protect agricultural uses;" (6) provisions for business development to sup-
port outdoor recreation activities; (7) provisions for the management of water resources; and (8)
“provisions to protect commercial shipping interests."**

The new law does, however, give deference to local zoning ordinances and laws. It provides that
the Commission's review of consistency of the canal recreationway plan with respect to lands pro-
posed to be leased or lands adjacent to such property, "shall include, to the extent practicable, the
consideration of the compatibility of such leases with the requirements of such local zoning laws
and zoning ordinances . . . ."**

An interesting provision in the law asserts that the statewide canal recreationway plan is to en-
courage public access to the canal system.**® This public trust doctrine language has potential impli-
cations for future area wide land use planning to protect this resource.®*

H. Current Proposals for Regional Planning

There are a number of ongoing projects at the state and inter-state levels which may present new
opportunities for regional planning initiatives.

1. Skylands Greenway Task Force

In December 1989, Governor Kean of New Jersey signed an Executive Order creating a Sky-
lands Greenway Task Force, comprised of representatives and officials from both New York and
New Jersey.** The Skylands, a combination of urban, suburban, rural and forested resources, runs
the length of the New Jersey/New York border from the Delaware River to the Hudson River.**
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The Skylands Greenway is home to 3.5 million residents, and a number of significant natural re-
sources.®®* In January 1992, the Task Force released its final report which called for the designation
of a Skylands National Greenway to be designated at both the state and federal legislative levels,
and the creation of a Skylands Greenway Council.*** The Task Force recognized that overlapping
regional planning jurisdictions would exist if the Skylands Greenway was created, noting that the
entire New York portion is also within the area of the Hudson River Valley Greenway.*** The Task
Force, however, views the overlap as a positive, observing that it allows for more community-
oriented decision making and can contribute to a wider perspective.®*

2. The New York-New Jersey Highlands

The Federal Food, Agriculture, Conservation and Trade Act of 1990°° authorized the Secretary
of Agriculture to conduct a study of the Highlands Region.**” The Highlands Area consists of 1.1
million acres from the Hudson River to the Delaware River.*® The study was to include: (1) an in-
ventory of natural resources in the region; (2) past, present and projected future land use, manage-
ment and ownership patterns; and (3) potential conservation strategies to "protect the long-term in-
tegrity and traditional uses of lands with the region."**® The final study discusses the following five
goals: (1) achieving an interstate growth management strategy; (2) providing for the management
and maintenance of quality surface and ground water; (3) conserving forest resources; (4) develop-
ing a comprehensive recreation and tourism management plan; and (5) fostering integrated regional
land use planning which promotes economic prosperity.>®

In the spring of 1992, the Highlands Work Group (“"Work Group™) was created when former
members of the New York New Jersey Highlands Regional Study, the Skylands Greenway Task
Force, and other interested citizens joined forces to translate the general recommendations of the
Skylands Greenway Task Force Report and the New York-New Jersey Highlands Regional Study
into a set of actions.*** The Work Group supported the creation of a Highlands Regional Council to
develop guidelines for land use, promote intergovernmental coordination, undertake a regional
planning process, provide technical and financial assistance to local governments, operate a land
conservancy and conduct public outreach.*®? The Work Group suggested that Congress designate a
Highlands National Stewardship Area and Highlands Regional Council, after which New York and
New Jersey, along with the United States Forest Service would establish the Regional Council
through a joint memorandum of understanding.*®®

I. Recent Legislative Attempts to Foster Intermunicipal Cooperation in Land Use Planning

In 1992, the State Legislature enacted a new statute designed to encourage intermunicipal coop-
eration in land use planning.*®* The legislative intent was "to promote intergovernmental coopera-
tion, . . . increased coordination and effectiveness of comprehensive planning and land use regula-
tion, more efficient use of infrastructure and municipal revenues, . . . and enhanced protection of
community resources . . . ."** The new law authorizes the establishment of consolidated planning
boards which may replace individual planning boards; the establishment of consolidated zoning
boards of appeal which may replace individual boards; the creation of joint comprehensive plans or
land use regulations which may be adopted independently by each participating municipality; joint
administration and enforcement programs; and the creation of intermunicipal overlay districts to
protect, enhance or develop community resources that encompass two or more municipalities.®®

21

Government Law Center of Albany Law School
Government Law Online at www.governmentlaw.org




These arrangements, which may be accomplished through the use of intermunicipal agreements, are
exemplified in the Tug Hill region.®*’

IV. What Direction Should Regional Planning Policy Take in New York?
A. Leadership Is Needed

Since the demise of the OPC in 1971 and the subsequent shut-down of the OPS, no state agency
or office has been officially authorized to address and coordinate regional land use planning. The
New York State Department of State is now statutorily charged with providing information and
technical assistance to municipalities on land use planning issues,**® but due to budget cuts over the
decades, this agency is left only with the capacity to react to and answer inquiries from municipal
officials. Although some state agencies, such as the DEC continue to work with regional planning
boards, their attention is focused on functional issues such as water quality, air quality, transporta-
tion, etc. Other states which have strong statewide and regional planning programs have created or
maintained offices within the Executive branch to specifically address planning.*® If the Executive
branch fails to assume leadership, the Legislative branch should act. The Legislature should create a
task force on regional planning to develop new initiatives to address the needs of the state, and
should propose the establishment of a planning agency within the Executive branch.*”

B. The Role of County and Regional Planning Boards Must Be Strengthened

County planning departments should be given a greater role in the coordination of planning ef-
forts of the municipalities within their jurisdictions. County comprehensive plans should be devel-
oped and adopted by all cities, towns and villages therein. Thereafter, local plans should be consis-
tent with the county plan. A conflict resolution mechanism should also be available to resolve dif-
ferences between the local plan and the county plan. In addition, where municipalities choose not to
adopt a local comprehensive plan, the county plan should be substituted for a local plan until such
time when the municipality adopts its own. Since the county plan would not normally contain the
same level of detail as a local plan, it does not present an ideal alternative to a locally adopted com-
prehensive plan. It should, however, serve as an incentive for municipalities to adopt their own
plans.

All counties should be required to participate in a regional planning commission. These com-
missions should be charged with, among other responsibilities, the review of county comprehensive
plans for coordination and consistency with each other and with a regional plan.

The establishment of regional planning commissions covering the entire state, either through a
gubernatorial executive order or an act of the legislature, is essential to address issues which are
multi-county in nature. Many functional issues, however, such as transportation and water and air
quality may either be subregional in nature, or cross over the boundaries of established regions. A
regional planning structure should be flexible to deal with these cross-jurisdictional situations, per-
haps through the creation of special state or joint county commissions. The key to success, however,
remains with a structure which fosters dialogue and coordination between all levels of government.

C. Regionalism Must Be a Required Element in All Comprehensive Plans

In 1993, New York amended its planning and zoning enabling laws to include a definition of a
comprehensive land use plan as well as to provide for consideration of regional needs and inclusion
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in the local plan of the official plans of other regional governmental units.*”* This provision is too
weak because it stops short of requiring such consideration. In almost all of the recent acts that es-
tablish special regional planning entities for geographic or environmental purposes, mandatory ele-
ments for inclusion in the comprehensive plan or required management plan are clearly articulated
in the respective statutes.>”” The definition of a comprehensive land use plan should further include
a requirement that municipalities consider regional impacts as they relate to other elements within
their plans.

D. The State Should Provide for a Coordinated System of Regional Land Use Planning

Although New York has several regional planning models, each currently operates independ-
ently with little or no coordination. With respect to the state-established regional planning pro-
grams, there should be an effort to review all of these initiatives to ensure coordination and consis-
tency. These programs should be measured against a set of statewide planning goals with respect to
the management, preservation and protection of our natural, historic, economic, and cultural re-
sources. Growth management techniques should be explored as the method of accomplishing these
purposes. A system should be developed which provides for a "bottom-up™ approach to both hori-
zontal and vertical consistency among local and regional plans. A "bottom-up™ approach is feasible
even if state governments set out broad goals or policies in a state plan, provided that local and re-
gional planning agencies have latitude and flexibility to design plans which would meet local, re-
gional and statewide needs. Incentives should be put into place to encourage "bottom-up" participa-
tion, similar to the incentives offered in the Hudson River Valley Greenway Plan.>”* Without sub-
stantial incentives or disincentives, anything short of a mandate will fail to achieve significant re-
sults as evidenced by the fact that a number of permissive provisions already exist in statute which
allow for such activity. Funding should be made available to municipalities for participation in this
effort.

V. Conclusion

New York policy-makers must decide if the current mosaic of independent regional planning
entities is a pattern worth extending all over the state. While small scale sub-state entities created to
address specialized issues may be an easier "political sell,”" they run the risk of duplicating planning
services at a time when fiscal resources for such activities have grown increasingly scarce, and they
may still fail to adequately address impacts which cross both municipal and regional boundaries. As
we prepare to enter the twenty-first century, we must put aside the steadfast notion of home rule and
local control which many use to end the discussion. Rather, with an open mind, municipal officials
and others should look to home rule as a positive mechanism to explore the possibilities for devel-
oping a more balanced approach to land use planning for the preservation, protection, and en-
hancement of environmental, cultural, scenic, economic, and social concerns. As these issues de-
velop into regional and statewide concerns, they fail to meet the test of a matter of local concern,
which further supports the need for cooperative and coordinated planning.
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FOOTNOTES:

* Patricia E. Salkin is the Director of the Government Law Center of Albany Law School.
She holds a B.A. from the State University of New York at Albany and a J.D. from Albany
Law School. The author acknowledges and appreciates the input into this work from a num-
ber of people in state government who have spent all or part of their careers discussing these
issues. In particular, thanks to Charles C. Morrison, Richard R. Boos, Henry G. Williams,
Benjamin P. Coe and Lawrence Weintraub.

! See N.Y. CONST. art. IX, 2; N.Y. MUN. HOME RULE LAW 10 (McKinney 1969).

2N.Y. TOWN LAW 263 (McKinney 1987) and N.Y. VILLAGE LAW 7-704 (McKinney 1973) require that
zoning be "in accordance with a comprehensive plan.” N.Y. GEN. CITY LAW 20(25) (McKinney 1989) requires
that zoning be "in accord with a well considered plan.” Yet, until 1993, New York statutes failed to define the
terms "comprehensive plan" and "well considered plan." See infra note 3. The courts have held that a compre-
hensive plan need not be a written document. See Place v. Hack, 34 Misc. 2d 777, 780, 230 N.Y.S.2d 583, 587
(Sup. Ct. Wayne County 1962); Walus v. Millington, 49 Misc. 2d 104, 108, 266 N.Y.S.2d 833, 839 (Sup. Ct.
Oneida County 1966), aff'd sub nom. Walus v. Gordon Realty Corp., 31 A.D.2d 777, 297 N.Y.S.2d 894 (4th
Dep't 1969).

% Ch. 209 of the N.Y. Laws of 1993 finally put into law a definition of "comprehensive plan," including an
enumeration of fifteen items which may be included in the plan. The new law, which takes effect July 1, 1994,
amends N.Y. TOWN LAW 272-a, N.Y. VILLAGE LAW 7-222, and N.Y. GEN. CITY LAW 28-a.

* New York statutes and case law are silent on this point. The recent legislative proposals by the Legislative
Commission on Rural Resources simply require that the plans be reviewed at regular intervals, without setting a
time certain. In fact, ch. 209 of the N.Y. Laws of 1993, which deals with the comprehensive plan, failed to ad-
dress this issue. See Act of July 6, 1993, ch. 209, 1993 N.Y. Laws 693. The author was a member of the Land
Use Advisory Committee to the Legislative Commission on Rural Resources.

® New York statutes are silent on this point, although the Court of Appeals has told the Legislature on a
number of occasions that regional needs should be a requirement. See Berenson v. Town of New Castle, 38
N.Y.2d 102, 341 N.E.2d 236, 378 N.Y.S.2d 672 (1975). "In enacting a zoning ordinance, consideration must be
given to regional needs and requirements.” Id. at 110, 341 N.E.2d at 242, 378 N.Y.S.2d at 681. "We look to the
Legislature to make appropriate changes in order to foster the development of programs designed to achieve
sound regional planning.” Id. at 111, 341 N.E.2d at 243, 378 N.Y.S.2d at 682. See also Long Island Pine Barrens
Soc'y, Inc. v. Planning Bd. of the Town of Brookhaven, 80 N.Y.2d 500, 606 N.E.2d 1373, 591 N.Y.S.2d 982
(1992) (recommending legislative changes to accommodate regional needs).

® NELSON A. ROCKEFELLER INSTITUTE OF GOVERNMENT, NEW YORK STATE STATISTICAL
YEAR BOOK (1992). In New York, there are 62 counties (counties are the only unit of local government which
do not possess zoning authority), 932 towns, 61 cities, and 537 villages. Id. See generally N.Y. GEN. CITY LAW
20(24)-(25) (McKinney 1989); N.Y. TOWN LAW 261 (McKinney 1987); N.Y. VILLAGE LAW 7-700 (McKinney
1973).

" Region-wide solutions are required to address issues which transcend municipal boundaries including the
environment, affordable housing, economic development, and transportation infrastructure.

# See supra note 7 and accompanying text. Although N.Y. GEN. MUN. LAW 239-1 and 239-m (McKinney
1986) do provide for some degree of coordination at the county level, they do not provide for every zoning ac-
tion, and they only apply where a county, metropolitan or regional planning agency exists.
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® ROBERT M. ANDERSON, NEW YORK ZONING LAW AND PRACTICE 15 (3d ed. 1984) (citing
Building Zone Ordinance, City of New York (1916)).

1 ROBERT M. ANDERSON, AMERICAN LAW OF ZONING 61 (2d ed. 1976).
11 Id

2 Eyclid v. Ambler Realty Co., 272 U.S. 365 (1926).

13 See id.

14 National Commission on Urban Problems, Building the American City, H.R. Doc. No. 34, 91st Cong., 1st
Sess. (1968).

15 1d. at 235-56.
18 1d. at 239.
171d. at 488.
4.

19 See generally Patricia E. Salkin, Regional Planning: New Political Magnetism, 6 LAND USE LAW &
ZONING DIGEST 3 (1992).

20 For different approaches, see Florida State Planning Law of 1985, FLA. STAT. ch. 186.008 (1987); Ver-
mont Growth Management Act of 1988 (Act 200), VT. STAT. ANN. tit. 24, 4302 (1987); Georgia Coordinated
and Comprehensive Planning by Counties and Municipalities, GA. CODE ANN. 36-70-1 (1989).

%! See, e.g., Martha's Vineyard Commission in Massachusetts, Act of Dec. 21, 1977, ch. 831, 1977 Mass.
Acts 1083; Pinelands Protection Act, Act of June 28, 1979, ch. 111, 1979 N.J. Laws 286; Hackensack Meadow-
land Reclamation and Development Act, Act of Jan. 13, 1969, ch. 404, 1968 N.J. Laws 1313; and in New York,
the Temporary State Commission on Tug Hill, Act of June 8, 1972, ch. 972, 1972 N.Y. Laws 3086, and the Adi-
rondack Park Agency, Act of June 25, 1971, ch. 706, 1971 N.Y. Laws 1133. See infra notes 174-99, 217-29 and
accompanying text. Other regional entities created in the 1980s and 1990s include the Massachusetts Cape Cod
Commission, Act of Jan. 12, 1990, ch. 716, 1989 Mass. Acts 1195 (repealed 1991), and in New York, the Hud-
son River Valley Greenway Council, Act of Dec. 31, 1991, ch. 748, 1991 N.Y. Laws 1451. See infra notes 259-
74 and accompanying text.

22 See Clean Air Act, 42 U.S.C. 7401 (1983); Safe Drinking Water Act, 42 U.S.C. 300g (1991); Intermodal
Surface Transportation and Efficiency Act, Pub. L. No. 102240, 105 Stat. 1914 (1991). The turning point for re-
gional planning actually started in the 1960s, resulting again from federal action. Federal aid programs for high-
ways, mass transit, and open space required metropolitan planning as a condition for obtaining federal action
grants. Memorandum from Charles C. Morrison, Director of Land Resources Planning, Executive Division, New
York State Department of Environmental Conservation to Patricia E. Salkin (May 1993) (on file with author).

% See NEW YORK STATE OFFICE OF PLANNING COORDINATION, OPC INFORMATION
BULLETIN NO. 3-70, NEW YORK STATE PLANNING AND DEVELOPMENT REGIONS 5 (1970). The
Committee was originally established by the Russell Sage Foundation. Id.

# Act of May 24, 1923, ch. 694, 1923 N.Y. Laws 1239 (providing for the creation of a Commission of
Housing and Regional Planning in conformity with Governor Smith's recommendations to the Legislature).

% |ewis Mumford, A New Regional Planning To Arrest Megalopolis, ARCHITECTURAL RECORD, New
York, Mar. 1965.

% NEW YORK STATE OFFICE OF PLANNING COORDINATION, NEW YORK STATE
DEVELOPMENT PLAN-15 (1971) $ (hereinafter DEVELOPMENT PLAN-1$).
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2’ NEW YORK STATE OFFICE OF PLANNING COORDINATION, PLANNING FOR
DEVELOPMENT IN NEW YORK STATE 7 (1970).

%8 Governor Franklin D. Roosevelt, Special Message to the Legislature (Jan. 26, 1931).

2 NEW YORK STATE DIVISION OF STATE PLANNING, STATE PLANNING FOR NEW YORK
(1934) (cited in NEW YORK STATE OFFICE OF PLANNING COORDINATION, NEW YORK STATE
DEVELOPMENT PLAN-I (1971)).

% See, e.g., the Urban Renewal Fund, 42 U.S.C.A. 1450-1469 (West 1986 & Supp. 1993); the Comprehen-
sive Planning Act, 40 U.S.C.A. 461 (West 1986) (repealed 1981) (providing funding for regional planning and
cooperation).

* Housing Act of 1954, Pub. L. No. 83-560, 701, 68 Stat. 590, 640 (repealed 1981).

% In fact, many local plans which were implemented in the 1970s as a result of section 701 funds have
never been updated since that time. For more information about the section 701 program, see NATURAL
RESOURCES DEFENSE COUNCIL, INC., LAND USE CONTROLS IN THE UNITED STATES 301-03
(1977).

*% Intergovernmental Cooperation Act of 1968, Pub. L. No. 90-577, 401(c), 82 Stat. 1098, 1103 (repealed
1982).

#1d.

% Memorandum from Charles C. Morrison, Director of Land Resources Planning, Executive Division, New
York State Department of Environmental Conservation to Patricia E. Salkin (May 1993) (on file with author).

% Memorandum from John Feingold, Regional Plan Association, to Patricia E. Salkin (Apr. 21, 1993) (on
file with author). See infra note 37 for an explanation of vertical consistency.

" 1d. In New York, initially the OPC handled A-95 review, but later this was done by the Division of the
Budget. Memorandum from Charles C. Morrison, Director of Land Resources Planning, Executive Division,
New York State Department of Environmental Conservation to Patricia E. Salkin (July 22, 1993) (on file with
author).

Horizontal consistency refers to land use plans that are consistent between neighboring jurisdictions (e.g.,
all adjacent municipalities). This is in contrast to vertical consistency, which refers to land use plans which are
consistent between different levels of government (e.g., local, county, regional and state).

* Memorandum from Richard R. Boos, New York State Department of State to Patricia E. Salkin (Apr. 21,
1993) (on file with author).

*¥N.Y. LOCAL FIN. LAW 25.00 (McKinney 1968).

0 Act of April 18, 1955, ch. 426, 1955 N.Y. Laws 1091.

*1 Memorandum from Richard R. Boos, supra note 38.

“2 Housing Act of 1954, Pub. L. No. 83-560, 68 Stat. 590.

** Housing Act of 1954, sec. 419, 701, 73 Stat. 654, 678 (1959).
“ Memorandum from Richard R. Boos, supra note 38.

“1d.

%6 See Housing and Urban Development Act of 1965, Pub. L. No. 89-117, 1102, 79 Stat. 451, 502-03. Re-
gional planning was accomplished by combining two or more counties to become in effect a "planning unit" to
address regional issues. Memorandum from Charles C. Morrison to Patricia E. Salkin (May 1993) (on file with
author).
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“” OFFICE OF POLICY DEVELOPMENT AND RESEARCH, U.S. DEP'T OF HOUSING AND URBAN
DEVELOPMENT, STATE PLANNING: INTERGOVERNMENTAL POLICY COORDINATION 21 (1976).
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“ DIVISION OF STATE PLANNING, NEW YORK STATE DEPARTMENT OF STATE, NEW YORK
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> NEW YORK STATE OFFICE OF REGIONAL DEVELOPMENT,
CHANGE/CHALLENGE/RESPONSE - A DEVELOPMENT POLICY FOR NEW YORK STATE (1964)
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> Moore, supra note 52, at 70.

** CHANGE/CHALLENGE/RESPONSE, supra note 53, at 76.
% Act of June 7, 1966, ch. 528, 1966 N.Y. Laws 629.

*"1d. sec. 1, 1966 N.Y. Laws 629, 629.

%8 Moore, supra note 52, at 67.

% panel Discussion, New York State Law Revision Study, presented at 31st Annual Planning Institute of the
New York Planning Federation, Oct. 20, 1969.

% NEW YORK STATE OFFICE OF PLANNING COORDINATION, OPC INFORMATION BULLETIN
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%1 Richard A. Persico, Assistant Director and Counsel, New York State Office of Planning Coordination,
New York State Planning Law Revision Study, paper presented at the AIP Sixth Biennial Conference on Gov-
ernmental Relations and Planning Policy (Jan. 28, 1971).

625, 9028, 193rd Leg., 1970 N.Y. Legislative Record. (Introduced by the Committee on Rules at the Re-
quest of the Executive Department, Office of Planning Coordination).
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*1d. at 14.
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% | etter from Henry G. Williams, Former Head of the Division for State Planning, New York State De-
partment of State, to Patricia E. Salkin (Apr. 24, 1993) (on file with author).
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28 N.Y. GEN. MUN. LAW 239-d(2) (McKinney 1986) (authorizing local planning and zoning boards to
override a decision of the county planning board by an affirmative majority vote). Effective July 1, 1994, ch.
544 of the N.Y. Laws of 1993 provides that a majority plus one vote of all the members of a referring planning
body may override a recommendation of the county planning agency even where the county agency fails to re-
port within the stated time period.

129 The legislative proposal, S. 3028 & A. 5124, 215th Gen. Assembly, 1st Sess. (1993), was discussed in
detail at the March 8, 1993 meeting of the New York Association of County Planning Directors, held at the
Desmond Americana in Albany. Ch. 544 of the N.Y. Laws of 1993 did amend Section 239-m of the General
Municipal Law. Although the new law, which takes effect July 1, 1994, primarily recodifies the section for eas-
ier comprehension, several substantive changes were made including an increase in the time the county or re-
gional agency has to act from 30 days to 45 days.

130 Memorandum from Benjamin P. Coe, Executive Director, Tug Hill Commission, to Patricia E. Salkin
(Apr. 19, 1993) (on file with author).

131 Id

132 For example, Dutchess County issued a comprehensive plan, entitled Directions: The Plan for Dutchess
County in 1987, which calls for a cross-acceptance of county and local land use plans. DUTCHESS COUNTY
PLANNING DEPARTMENT, DIRECTIONS: THE PLAN FOR DUTCHESS COUNTY (1987). In 1990, Yates
County released a county comprehensive plan, and it attempted to coordinate the planning efforts of the towns
within the county. ROGER TRANCIK, YATES COUNTY LOOKING AHEAD: A PLANNING AND DESIGN
GUIDE (1990). In 1991, Onondaga County issued a report on development goals and policies which called for
consensus and coordination on community goals and policies of all levels of government for fiscal management,
the environment, infrastructure, land use, and economic development. SYRACUSE-ONONDAGA COUNTY
PLANNING AGENCY, ONONDAGA COUNTY PLAN REPORT 3, DEVELOPMENT GOALS AND
POLICIES (1991). In 1992, the Chenango County 2020 Vision Commission on the Future released a summary
report which calls for the development of a county land use plan, and the formation of a county-wide federation
of local planning boards spear-headed by the County Planning Board. CHENANGO COUNTY PLANNING
DEPARTMENT, CHENANGO COUNTY'S 2020 VISION: ANTICIPATING THE 21ST CENTURY (1992).

33 N.Y. GEN. MUN. LAW 239-b.
134 See generally N.Y. GEN. MUN. LAW 119-m and 239-b (McKinney 1986 & Supp. 1993).
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13 The nine regional planning boards are: Capital District Regional Planning Commission; Central New
York Planning & Development Board; Erie-Niagara Regional Planning Board; Genesee-Finger Lakes Regional
Planning Council; Herkimer-Oneida Counties Comprehensive Planning Program; Hudson Valley Regional
Council; Lake Champlain-Lake George Regional Planning Board; Southern Tier Central Regional Planning &
Development Board; and Southern Tier West Regional Planning & Development Board. All of these regional
planning boards belong to the New York State Association of Regional Planning and Development Organiza-
tions.

B8 N.Y. GEN. MUN. LAW 239-e (McKinney 1986).
137
Id.

138 See ASSEMBLY OFFICE OF RESEARCH, CALIFORNIA 2000: GETTING AHEAD OF THE
GROWTH CURVE, THE FUTURE OF LOCAL GOVERNMENT IN CALIFORNIA 40 (Dec. 1989).

139 ASSEMBLY OFFICE OF RESEARCH, supra note 137, at 43.
YON.Y. ENVTL. CONSERV. LAW 27-0107 (McKinney Supp. 1993).
YLN.Y. TRANSP. LAW 15-a (McKinney Supp. 1993).

12 N.Y. ENVTL. CONSERV. LAW 47-0101 to -0117 (McKinney 1984).

13 N.Y. ENVTL. CONSERV. LAW 15-1101 to -1113 (McKinney 1989); N.Y. ENVTL. CONSERV. LAW 55-
0101 to -0117 (McKinney Supp. 1993).

Y4 N.Y. TRANSP. LAW 15-a (McKinney Supp. 1993).

145 |d

18 1d. 15-a(2).

Y71d. 15-a(3)(a).

18 pyh. L. No. 102-240, 105 Stat. 1914 (1991).

149 |d

10'N.Y. ENVTL. CONSERV. LAW 15-1101 (McKinney 1984).
11d. 15-1103 to -1107.

521d. 15-1107.

1531d. 15-1111(2). Where more than one county is involved, the 25% fee is divided equitably among the
participating counties. Id.

%41d. 15-1107.

135 Memorandum from Charles C. Morrison to Patricia E. Salkin (July 22, 1993) (on file with author).
16 N.Y. ENVTL. CONSERV. LAW 55-0115 (McKinney Supp. 1993).

157 |d

18 N.Y. ENVTL. CONSERV. LAW 55-0101 to -0117 (McKinney Supp. 1993).

91d. 55-0115.

160 |d

161 |d

1821d. 55-0117(1)(a).

183 1d. 27-0107.
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164 Id

165 Id

186 N.Y. ENVTL. CONSERV. LAW 47-0103 (McKinney 1984).
157 1d. 47-0105.
188 1d. 47-0113.
1%91d. 47-0107.
01d. 47-0115.

7 Interview with Charles C. Morrison, Director of Land Resources Planning, New York State Department
of Environmental Conservation, in Albany, N.Y. (June 7, 1993).

2 DOROTHY REISER, LEAGUE OF WOMEN VOTERS OF NEW YORK STATE, MAKING LAND
USE DECISIONS IN NEW YORK STATE 39 (Nov. 1975) (citing Benjamin P. Coe, Executive Director of the
Tug Hill Commission).

173 Id

7% Act of May 15, 1885, ch. 283, 1885 N.Y. Laws 482. The forever wild provision was later given constitu-
tional protection in 1894. See N.Y. CONST. art. X1V, 1.

' HOLLY NELSON & ALAN J. HAHN, STATE POLICY AND LOCAL INFLUENCE IN THE
ADIRONDACKS 4 (Cornell University, Sept. 1980).

® TEMPORARY STUDY COMMISSION ON THE FUTURE OF THE ADIRONDACKS, THE
FUTURE OF THE ADIRONDACK PARK FINAL REPORT (Dec. 1970).

177 |d.
178 |d.
179 Act of June 25, 1971, ch. 706, 1971 N.Y. Laws 1133.

180 1d. sec. 1, 1971 N.Y. Laws 1133, 1133-34 (codified at N.Y. EXEC. LAW 801 (McKinney 1982));
COMMISSION ON THE ADIRONDACKS IN THE TWENTY-FIRST CENTURY, supra note 175, at 2.

181 Act of June 25, 1971, ch. 706, sec. 1, 1971 N.Y. Laws 1133, 1133-34; COMMISSION ON THE
ADIRONDACKS IN THE TWENTY-FIRST CENTURY, supra note 175, at 11.

182 Y. EXEC. LAW 801.

183 COMMISSION ON THE ADIRONDACKS IN THE TWENTY-FIRST CENTURY, supra note 175, at
2,21.

184 HOLLY NELSON AND ALAN J. HAHN, STATE POLICY AND LOCAL INFLUENCE IN THE
ADIRONDACKS 1 (Cornell University Center for Environmental Research 1980).

185 N.Y. EXEC. LAW 808 (McKinney 1982).
18 1d. 801, 804.

871d. 801.

188 14, 803.

189 |d.

1901d, 803-a(1).

191 Id

32

Government Law Center of Albany Law School
Government Law Online at www.governmentlaw.org




192 See Nelson and Hahn, supra note 184, at 20.
193 Id

194 1n 1973, legislation was introduced by Assemblyman Harris and Senator Stafford. The bill passed both
houses, but was vetoed by Governor Rockefeller. Since that time, a number of legislative proposals to abolish
the APA have been introduced.

19 \Wambat Realty Corp. v. State, 41 N.Y.2d 490, 491, 495, 362 N.E.2d 581, 582, 584, 393 N.Y.S.2d 949,
950, 952 (1977).

1% COMMISSION ON THE ADIRONDACKS IN THE TWENTY-FIRST CENTURY, THE
ADIRONDACK PARK IN THE TWENTY-FIRST CENTURY (1990).

9714, at 3.
1% 1d. at 7, 8-9.
1914, at 9.

209 NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION, CATSKILL
PARK STATE LAND MASTER PLAN i (1985) $ (hereinafter CATSKILL MASTER PLANS ).

201 Act of May 15, 1885, ch. 283, 1885 N.Y. Laws 482.

202 Act of April 5, 1904, ch. 233, 1904 N.Y. Laws 427. See CATSKILL MASTER PLAN, supra note 200,
at 4.

203 NY. ENVTL. CONSERV. LAW 9-0105 (McKinney 1986).
204 CATSKILL MASTER PLAN, supra note 200.

2514, at i-ii.

26 NY. ENVTL. CONSERV. LAW 9-0305 (McKinney 1984).
27 CATSKILL MASTER PLAN, supra note 200, at 6.

208 Reiser, supra note 172, at 39 (citing TEMPORARY STATE COMMISSION TO STUDY THE
CATSKILLS, THE FUTURE OF THE CATSKILLS, FINAL REPORT 6 (1975)).

209 Id

21 NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION, LAND
RESOURCES MANAGEMENT IN THE CATSKILLS: ASSESSMENT AND RECOMMENDATIONS,
CATSKILL STUDY REPORT NO. 1 2 (Sept. 1976).

21 |d, at 72. Of note is the fact that no regional land use controls similar to the Adirondack Park Agency,
were recommended.

21214, at 47.

23 Governor Mario M. Cuomo, Message to the New York State Legislature (Jan. 3, 1990).

214 phil Brown, Catskills Commission Victim of Funding Cut From ENCON, TIMES UNION, Nov. 20,
1990, at A8.

213 Interview with Charles C. Morrison, Director, Office of Land Resources Planning, New York State De-
partment of Environmental Conservation, in Albany, N.Y. (June 7, 1993).

216 Benjamin P. Coe, Tug Hill, New York Progress Through Cooperation in a Rural Region, NAT'L CIVIC
REV. 449, 451 (Fall-Winter 1992).
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27 Act of June 8, 1972, ch. 972, 1972 N.Y. Laws 3086. See also Benjamin P. Coe & Thorton K. Ware, The
Tug Hill Experience, NYPF PLANNING NEWS, Mar.-Apr. 1977, at 1; ELIZABETH REDFIELD MARSH,
TEMPORARY STATE COMMISSION ON TUG HILL, COOPERATIVE RURAL PLANNING - A TUG
HILL CASE STUDY 25-26 (1981).

218 Coe, supra note 216, at 449.

2% The Tug Hill Region covers parts of the counties of Jefferson, Lewis, Oneida, and Oswego. Coe & Ware,
supranote 217, at 1, 3.

220 Coe, supra note 216, at 449-50.

2L 1d. at 449.

222 Marsh, supra note 217, at 3.

228 Coe & Ware, supra note 217, at 4.

224 Coe, supra note 216, at 450.

22> Memorandum from Benjamin P. Coe to Patricia E. Salkin (Apr. 16, 1993) (on file with author).
226 See supra note 37 for an explanation of horizontal and vertical consistency.

227 Act of July 24, 1992, ch. 561, 1992 N.Y. Laws 1570.

228 Act of July 17, 1992, ch. 486, 1992 N.Y. Laws 1343. There are presently four voluntary councils of gov-
ernment in the Tug Hill region. According to Benjamin P. Coe, Executive Director of the Tug Hill Commission,
10 out of 15 communities are expected to have reserve plans in place by the end of 1993. Memorandum from
Benjamin P. Coe to Patricia E. Salkin, supra note 225.

229 |d.
20 Act of April 11, 1961, ch. 454, 1961 N.Y. Laws 769

#LTASK FORCE FOR THE FUTURE OF THE LAKE GEORGE PARK, THE PLAN FOR THE
FUTURE OF THE LAKE GEORGE PARK 1 (Jan. 1987) $ (hereinafter TASK FORCES$ ). The Park boundaries
coincide approximately with the Lake George Watershed, and it lies wholly within the Adirondack Park. Memo-
randum from Charles C. Morrison to Patricia E. Salkin (July 22, 1993) (on file with author).

Z2N.Y. ENVTL. CONSERV. LAW 43-0105 (McKinney 1984).
Z3N.Y. ENVTL. CONSERV. LAW 43-0107(13) (McKinney Supp. 1993).

241d. 43-0107(19). These activities include regulation of commercial uses, defined as any use of land that
makes a profit. N.Y. ENVTL. CONSERV. LAW 43-103(3) (McKinney 1984). Therefore, it could be construed
to include residential subdivision of land.

2% N.Y. ENVTL. CONSERV. LAW 43-0107(20) (McKinney Supp. 1993).

2% TASK FORCE, supra note 231, at 1.

Z71d. at 6.

2% See generally TASK FORCE, supra note 231.

29 N.Y. ENVTL. CONSERV. LAW 43-0107 (McKinney Supp. 1993).

#0 TASK FORCE, supra note 231, at 48-53.

241 Act of July 20, 1982, ch. 541, 1982 N.Y. Laws 1409.

22N.Y. PARKS REC. & HIST. PRESERV. LAW 31.01(2) (McKinney 1984).
2431d- 31 03,
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204 4

#1d. 35.13.

26 NY. PARKS REC. & HIST. PRESERV. LAW 35.03 (McKinney 1984 & Supp. 1993).
27 1d. 35.03(4).

28 1d. 35.05.

29 1d. 35.05(4).

20 |d, 35.05(8).

Ald. 35.11.

%2 1d, 35.07(3).

%53 See supra note 37 for an explanation of vertical consistency. A "bottom-up" approach refers to land use
planning which is initiated and driven at the local government level, and the local plan is then followed and rec-
ognized by other planning entities at larger-scale levels (such as county, region, and state). This approach allows
land use planning to remain a purely local function, requiring other levels of government to make certain that
their plans are consistent with the local plan. This is contrasted with a "topdown" approach in which, tradition-
ally, the state government develops a plan and requires all other governments within the state to adopt plans con-
sistent with the state plan.

254 Act of May 11, 1966, ch. 345, 1966 N.Y. Laws 404 (repealed 1971).

255 |d

256 Act of Apr. 2, 1971, ch. 74, 1971 N.Y. Laws 108.

T Memorandum from Charles C. Morrison to Patricia E. Salkin (July 22, 1993) (on file with author).

28 Act of Dec. 31, 1991, ch. 748, sec. 10, 1991 N.Y. Laws 1451, 1457-58 (codified at N.Y. ENVTL.
CONSERV. LAW 44-0111(2) (McKinney Supp. 1993)).

29 Act of Dec. 31, 1991, ch. 748, 1991 N.Y. Laws 1451. Sections 4-10 of the Act are codifed at N.Y.
ENVTL. CONSERV. LAW 44-0101 to -0121 (McKinney Supp. 1993). The Hudson River Valley Greenway area
encompasses the counties of Albany, Columbia, Dutchess, Orange, Putnam, Rensselaer, Rockland, and West-
chester, and the areas of Green and Ulster counties which are not within the Catskill Park, and the Town and
Village of Waterford in Saratoga County. N.Y. ENVTL. CONSERV. LAW 44-0109.

260 The Council was created in 1988 by Governor Mario Cuomo. See Governor Mario Cuomo, Message to
the New York State Legislature (Jan. 9, 1991). See also N.Y. ENVTL. CONSERV. LAW 44-0101 to -0121;
HUDSON RIVER VALLEY GREENWAY COUNCIL, A HUDSON RIVER VALLEY GREENWAY (Feb.
1991).

1 HUDSON RIVER VALLEY GREENWAY COUNCIL, HUDSON RIVER VALLEY GREENWAY:
PLANNING PRINCIPLES 1 (1993).

%2 N.Y. ENVTL. CONSERV. LAW 44-0107 (McKinney Supp. 1993).
%3 1d. 44-0119.

24 1d. 44-0119(3).

265 |d

266 |1d. 44-0115(1).

%7 |d. 44-0119(1) (emphasis added).

268 |d. 44-0119(4).
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29 1d. 44-0119(3).

70 1d. 44-0119(9).

21 d.

2”2N.Y. ENVTL. CONSERV. LAW 8-0101 to -0117 (McKinney 1984 & Supp. 1993).
253 N.Y. ENVTL. CONSERV. LAW 44-0119(5) (McKinney Supp. 1993).

Z4N.Y. NAV. LAW 46-a (McKinney 1989 & Supp. 1993).

25 N.Y. ENVTL. CONSERV. LAW 44-0111 (McKinney Supp. 1993).

2% 1d. 44-0113(15).

27 1d. 44-0113(16).

78 |d. 44-0113(18).

2% 1d. 44-0113(20).

80 1d. 44-0113(29).

%1 1d. 44-0121().

282 HUDSON RIVER VALLEY GREENWAY COUNCIL, supra note 260, at 20, 21.
283 N.Y. TAX LAW 1104-a (McKinney Supp. 1993).

284 |_awrence Weintraub, Counsel, Hudson River Valley Greenways Communities Council, remarks at the
meeting of New York Future at Albany Law School, Albany, New York (Mar. 11, 1993).

85 N.Y. EXEC. LAW 847-a (McKinney 1982).

286 |d

%7 N.Y. EXEC. LAW 847-c (McKinney 1982 & Supp. 1993).
288 |d

289 |d

20 N.Y. EXEC. LAW 847-f (McKinney 1982).

#LN.Y. EXEC. LAW 847-g (McKinney 1982 & Supp. 1993). Projects within the Commission's jurisdiction
include those which "might destroy or substantially impair significant scenic, historic, recreational, ecological,
conservational or natural resources or might bring about a major change in the appearance or use of the water in
the St. Lawrence-eastern Ontario area, or the surrounding land . . . ." Id.

22 N.Y. EXEC. LAW 847-g(6) (McKinney Supp. 1993).

23 UNITED STATES DEPARTMENT OF THE INTERIOR, CONSERVING THE GARDEN OF THE
GREAT SPIRIT: THE ST. LAWRENCE RIVER-THOUSAND ISLANDS AREA REPORT (May 1983).

2% |d. (nonpaginated report).

2% Memorandum from Charles C. Morrison to Patricia E. Salkin (June 7, 1993) (on file with author).
2% 16 U.S.C. 1451-1464 (1988 & Supp. 111 1991).

297 |d

2% Memorandum from Charles C. Morrison to Patricia E. Salkin (July 22, 1993) (on file with author).

2% Memorandum from Charles C. Morrison to Patricia E. Salkin (June 8, 1993) (on file with author).
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300 Id

01 Act of July 27, 1981, ch. 840, 1981 N.Y. Laws 1676.
%02 N.Y. EXEC. LAW 910 (McKinney Supp. 1993).

03 1d. 912(9).

%04 Act of July 21, 1986, ch. 366, 1986 N.Y. Laws 762.
%05 N.Y. EXEC. LAW 913(1) (McKinney Supp. 1993).
06 1d. 913(2).

%7 N.Y. EXEC. LAW 913(4) (McKinney 1982).

%8 N.Y. EXEC. LAW 915, 915-a (McKinney 1982 & Supp. 1993).
%9 N.Y. EXEC. LAW 917 (McKinney 1982).

310 NLY. EXEC. LAW 916(2) (McKinney Supp. 1993).
$1LN.Y. EXEC. LAW 918(1)(a) (McKinney 1982).

%12 The eight municipalities are the towns of Grand Island, Tonawanda, Hamburg, Evans and Brant, and the
cities of Tonawanda, Buffalo and Lackawanna.

3 HORIZONS WATERFRONT COMMISSION, HORIZONS WATERFRONT ACTION PLAN:
EXECUTIVE SUMMARY 1 (Jan. 1992).

34 1d. at 2.
51d. at 1, 2.

316 Act of July, 25, 1990, ch. 814, sec. 1, 1990 N.Y. Laws 1645, 1646 (codifed at N.Y. ENVTL. CONSERV.
LAW 57-0103 (McKinney Supp. 1993)). This Act was amended effective July 13, 1993 to create a new mecha-
nism for the development and implementation of a comprehensive land use plan. Act of July 13, 1993, ch. 262,
sec. 3, 1993 N.Y. Laws 735, 743.

317 N.Y. ENVTL. CONSERV. LAW 57-0105 (McKinney Supp. 1993). Due to development after World War
I1, only one hundred thousand acres remain of what was once a two hundred fifty thousand acre Pine Barrens.
See Stephen L. Kass and Michael B. Gerrard, Pine Barrens: The Fruitful Compromise, N.Y. L.J., Aug. 27, 1993,
at 3.

%18 The Council is established within the DEC and is composed of seventeen voting members, three of
whom are appointed by the Governor, four by the Suffolk County Executive with the advice and consent of the
Senate, and one each by the town supervisors of the Towns of Riverhead, Southold, Shelter Island, Southamp-
ton, East Hampton and Brookhaven. The Commissioner or his or her designee, the Commissioner of Parks, Rec-
reation and Historic Preservation or his or her designee, the Secretary of State or his or her designee, and the
Commissioner of the Department of Economic Development or his or her designee also have one appointment
each to the Council. See N.Y. ENVTL. CONSERV. LAW 57-0111 (McKinney Supp. 1993).

319 1d. 57-0115.
20 1d. 57-0115(1).
21 Act of July 13, 1993, ch. 262, 1993 N.Y. Laws 735; Act of July 13, 1993, ch. 263, 1993 N.Y. Laws 757.

%22 See Long Island Pine Barrens Soc'y v. Planning Bd. of the Town of Brookhaven, 80 N.Y.2d 500, 606
N.E.2d 1373, 591 N.Y.S.2d 982 (1992).

%23 Act of July 13, 1993, ch. 262, sec. 9, 1993 N.Y. Laws 735, 745, 747 (to be codified at N.Y. ENVTL.
CONSERV. LAW 57-0121).
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%4 1d. sec. 9, 1993 N.Y. Laws 735, 745 (to be codified at N.Y. ENVTL. CONSERV. LAW 57-0119(2)).

%25 See Kass and Gerrard, supra note 317, at 3. The Act provides that unless the Commission has formally
adopted the final land use plan by March 1995, the entire law expires. Act of July 13, 1993, ch. 263, sec. 10,
1993 N.Y. Laws 757, 765. Adoption of the plan by the Commission requires the approval of all five of its mem-
bers. Id. sec. 5, 1993 N.Y. Laws 757, 763.

26 Act of July 13, 1993, ch. 262, sec. 9, 1993 N.Y. Laws 735, 753-54 (to be codified at N.Y. ENVTL.
CONSERV. LAW 57-0123(1)).

327 Id
%28 Kass and Gerrard, supra note 317, at 3.

%29 The Act provides that a draft comprehensive land use plan along with a draft environmental impact
statement must be prepared by July 1994. Act of July 13, 1993, ch. 262, sec. 9, 1993 N.Y. Laws 735, 745, 747
(to be codified at N.Y. ENVTL. CONSERV. LAW 57-0121(1)). Public hearings must be held and revised docu-
ments must be submitted to the three towns by October 1994. Act of July 13, 1993, ch. 263, sec. 5, 1993 N.Y.
Laws 757, 763 (to be codified at N.Y. ENVTL. CONSERV. LAW 57-0121(12)). For the plan to take effect, the
Commission must approve the plan and the environmental impact statement by March 1995. Id. sec. 10, 1993
N.Y. Laws 757, 765.

%0 paul M. Bray, The Role of the Public Trust Doctrine in Planning and Management of the New York State
Canal System, in THE USE OF THE PUBLIC TRUST DOCTRINE AS A MANAGEMENT TOOL FOR
PUBLIC AND PRIVATE LANDS 57, 57 (Government Law Center, Albany Law School, Dec. 4, 1992).

! See Legislative Memorandum in Support of Act of Aug. 3, 1992, ch. 766, 1992 N.Y. Laws 2081.
%2 N.Y. CONST. art. XV, 1.

%3 N.Y. CONST. art. XV, 3.

¥4 Act of Aug. 3, 1992, ch. 766, sec. 1-17, 1992 N.Y. Laws 2081, 2081-94.

%% 1d. sec. 18-31, 1992 N.Y. Laws 2081, 2094-2101.

%3 1d. sec. 32, 1992 N.Y. Laws 2081, 2101.

%37 1d. sec. 4, 1992 N.Y. Laws 2081, 2082-84.

%38 1d. sec. 17, 1992 N.Y. Laws 2081, 2090-94 (codified at N.Y. CANAL LAW 138-a to 138-c).

%% The Chairman of the Thruway Authority is the statutory chair of the Commission. Id. sec. 17, 1992 N.Y.
Laws 2081, 2090 (codified at N.Y. CANAL LAW 138-a(2)).

9 These ten appointments are made by the Governor, three people who shall be recommended by the tem-
porary president of the Senate, and three who shall be recommended by the speaker of the Assembly. Id. sec. 17,
1992 N.Y. Laws 2081, 2090 (codified at N.Y. CANAL LAW 138-a(1)(b)).

*11d. sec. 17, 1992 N.Y. Laws 2081, 2090 (codified at N.Y. CANAL LAW 138a(1)(c)).

2 1d. sec. 17, 1992 N.Y. Laws 2081, 2091 (codified at N.Y. CANAL LAW 138-h(1)).

3 1d. (codified at N.Y. CANAL LAW 138-b(2)).

344 |d

%5 See id. sec. 17, 1992 N.Y. Laws 2081, 2093 (codified at N.Y. CANAL LAW 138¢(1)).
6 1d. sec. 17, 1992 N.Y. Laws 2081, 2093 (codified at N.Y. CANAL LAW 138¢(1)(a)-(h)).
¥71d. sec. 17, 1992 N.Y. Laws 2081, 2092 (codified at N.Y. CANAL LAW 138b(5)(b)).
*81d. sec. 17, 1992 N.Y. Laws 2081, 2093 (codified at N.Y. CANAL LAW 138c(1)(d)).
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3 See generally, THE GOVERNMENT LAW CENTER, ALBANY LAW SCHOOL, THE USE OF THE
PUBLIC TRUST DOCTRINE AS A MANAGEMENT TOOL FOR PUBLIC AND PRIVATE LANDS (Dec.
1992).

30 Governor Thomas Kean, Exec. Order No. 224, Dec. 20, 1989.

%1 GOVERNOR'S SKYLANDS GREENWAY TASK FORCE, SKYLANDS GREENWAY: A PLAN
FOR ACTION 5 (Jan. 1992).

352 Id

%3 1d. at 20.

%41d. at 23.

355 Id

%8 Food, Agriculture, Conservation, and Trade Act of 1990, Pub. L. No. 101-624, 104 Stat. 3359.
%7 1d. 1244(b), 104 Stat. at 3547.

%8 UNITED STATES DEPARTMENT OF AGRICULTURE, NEW YORK-NEW JERSEY HIGHLANDS
REGIONAL STUDY 7 (undated).

*9d. at 5.

%0 1d. at 14.

%1 REPORT OF THE NEW YORK-NEW JERSEY HIGHLANDS WORK GROUP 1 (Sept. 1992).
%2 1d. at 17-21.

363

Id. at 22. In 1993, efforts are continuing to accomplish these objectives.

%4 Act of July 31, 1992, ch. 724, sec. 1, 1992 N.Y. Laws 1952 (codified at N.Y. TOWN LAW 284 (McKin-
ney Supp. 1993)). Act of July 6, 1993, ch. 242, 1993 N.Y. Laws 648, provides for county participation in inter-
municipal cooperation.

%5 N.Y. TOWN LAW 284(1).
%0 1d. 284(4).

%7 OFFICE FOR LOCAL GOVERNMENT SERVICES, NEW YORK STATE DEPARTMENT OF
STATE, DEPARTMENT OF STATE CONSOLIDATION CASE STUDIES: ZONING BOARD SERVES SIX
LOCAL GOVERNMENTS (undated).

%8 N.Y. EXEC. LAW 152(11)-(12) (McKinney Supp. 1993).

%9 For example, in California, the Governor's Office of Planning and Research: in Florida and Pennsyl-
vania, the Department of Community Affairs; and in Maryland, the Office of Planning.

%70 For example, in California, both the Governor's Interagency Council on Growth Management and the
Legislature's Growth Management Consensus Project worked independently on the development of a statewide
and regional growth management strategy.

311 Act of July 6, 1993, ch. 242, 1993 N.Y. Laws 648.

%72 See, e.g., Act of Dec. 31, 1991, ch. 748, sec. 10, 1991 N.Y. Laws 1451, 1459 (codified at N.Y. ENVTL.
CONSERV. LAW 44-0119(3) (McKinney Supp. 1993)).

%73 See supra notes 269-74 and accompanying text.
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